THE 


AMERICAN LAW REVIEW. 


PUBLISHED BIMONTHLY. 


SEYMOUR D. THOMPSON, Sr. Louts. 
LEONARD A. JONES, Boston. 


VOLUME XXVI. 


ST. LOUIS: 
REVIEW PUBLISHING CO. 
1892. 


| 
EDITORS: 


2267 


Entered according to Act of Congress, in the year 1892, by the 
REVIEW PUBLISHING CO. 
In the office of the Librarian of Congress, at Washington. 


St. Louis, Mo.: 
Press of Nixon-Jones Printing Co. 


AE 
/ 
U 
‘ 

XUM 


CONTENTS. i 


VoL. XXVI. No. 1. 


JANUARY-FEBRUARY, 1892. 


CONTENTS. 


I.— Riext to Divipenps Between Lire-TENANT AND RE- 


II.— Tue Rescission oF Divistste Contracts. Van Buren 


Tue . . ....... 36 


1V.— Unporn CuILprEN AND THEIR Ricuts. Thos. F. Uttley. 50 


V.— Notes: 


Sketching Barristers, 89; Taking and Damaging Private Property for 
Public Use, 89; Libelous Novels, 89; The Bible in the Public Schools, 
90; Photography and Crime, 90; The Law Relating to Ghosts, 91; Discharg- 
ing the First Offender, 92; Trial of a Priest in the Catholic Church, 9%; 
Mississippi State Bar Association, 94; The Electric Franchise Clause in the 
New Constitution of Mississippi, 95; Provisions of the New Constitution 
of Mississippi in Regard to Corporations, 96; Tribute to the late Mr. 
Justice Miller, 97; A Postal Telegraph and Telephone Service, 98; Non- 
cupative Wills, 99; Corporations: Capital Stock a Trust Fund for Creditors — 
“A Few Words on the Trust Doctrine,” 100; Humorsof the Law, 102; A 
\ ill Not Meant to be Broken, 103; A Young Man, 103; Annual Conference 
of the Missouri Judges, 103; Client, 105; The Judicial Repeal of Statutes, 
105; Lawyers’ Fees, 107; The Colorado Court of Appeals, 110; The Publica- 
tion of Indecent |Trials, 111; Jobbery in State Reports, 111; A Calf Case, 
112; Federal Abuses of the Writ of Habeas Corpus, 112; Penalty for Dis- 
closing the Contents of a Telegram, 114; Removal of the Disabilities of 
Married Women in Mississippi, 115; Whether the Judges of the Federal 
Court of Appeals should Wear Gowns, 116; An Attempt to Murder a Judge, 
116; The Law and the Lady, 117; The Law in Fiction, 117; Opposition to 
the Confirmation of Judge Woods, 118: The Character of Portia, 119; The 
Formality of Sealing, 120; Notes of Our Exchanges, 123. 


[Continued on Page iii.] 


XUM 


ii ADVERTISEMENTS. 


BAKER, VOORHIS & CO.’S 
MOST RECENT PUBLICATIONS. 


SEDGWICK ON DAMAGES, EIGHTH EDITION. Entirely reconstructed 
and enlarged to three volumes— substantially anew Work. Eleven years 
later than the previous edition. Revised, re-arranged and greatly enlarged, 
and embracing all the material decisions in the American, English and Canadian 
Courts to the present time. By Arthur G. Sedgwick and Joseph H. Beale, Jr. 
Price, $18.00 net, but sent, al/ charges prepaid, on receipt of price. 

VOLUME I, treating of the gene:al principles of the law of damages, and adapted 
to the use of law schools, is sold separately. Price, $6.00 delivered. 

DANIEL ON NEGOTIABLE INSTRUMENTS, FOURTH EDITION. A treatise 
on the law of Negotiable Instruments, including Bills of Exchange, Promissory Notes, 
Negotiable Bonds and Coupons, Checks, Bank Notes, Certificates of om Certiti- 
cates of Stock, Bills of Credit, Bills of Lading, Guarantees, Letters of Credit, and 
Circular Notes. New (fourth) edition, revised, improved and materially 
enlarged. In twoextra large volumes, containing nearly 2,100 pages. By 
Hon. John W. Daniel. Price, $12.00 net, or $12.60 delivered. 

COOKE ON LIFE INSURANCE. A concise but exhaustive treatise on the law of 
life insurance, including accident insurance and insurance by mutual benefit societies. 
By Frederick H. Cooke, of the New York Bar. 

The Albany Law Journal says of this work: “It appears to be remarkably concise, 
well arranged and convenient. . . . . The text would torm an excellent 
basis for a statutory expression of the law. We have never seen an honester 
piece of work, and so utterly devoid of padding.” Price, $4.00 net, or $4.25 by 
express, prepaid. 

CHAPLIN ON SUSPENSION OF THE POWER OF ALIENATION. A Treat- 
ise on Suspension of the Power of Alienation, and Postponement of Vesting, under the 
Laws of New York, Michigan, Minnesota and Wisconsin. By Stewart Chaplin, of 
the New York Bar, 

This book gives a complete and systematic statement of the present law on the sub- 

ects of Express Trusts, including Accumulations; Future Contingencies ; 

owers in Trust; Rights of Creditors; Rights of Beneficiaries under Trusts, 
and of Devices and Legatees; Tenancy; Tesmponemens of Vesting; Expect- 
ant Estates; Trusts for Charity; Equitable Conversion; Alternative Con- 
tingencies; Conflict of Laws, and many other topics, in their bearing on 
suspension of the absolute power of alienation, and suspension of Owner: 
ship. Price, $4.50, delivered. 

EKEENER’S SELECTIONS ON CONTRACTS. Selections from Leake’s Elements of 
the Law of Contracts and Finch’s Cases on Contracts. Arranged as a Text Book for 
Law Students. By William A. Keener, Professor of Law and Dean of the Faculty 
of Law in Columbia College. 2 vols. Royal 8vo. Price, $12,00, delivered. 


iw 
KEENER ON QUASI-CONTRACTS. 


A practical treatise on the Law of Quasi-Contracts. In one volume. 8vo. By William 
A. Keener, Professor of Law and Dean of the Faculty of Law in Columbia College. 
pay 3 = A Selection of Cases on the Law of Quasi-Contracts,” and of “Selections 
on Contracts. 


BEACH ON MODERN EQUITY JURISPRUDENCE. 


Commentaries on Modern Equity Jurisprudence. By Caas. F. Beach, Jr., of the New 
York Bar. In two octavo volumes. The work is designed to be a complete and 
practical treatise along modern lines. 


BEACH ON CONTRIBUTORY NEGLIGENCE, SECOND EDITION. 

Rewritten, Re-arranged and Greatly Eniarged and Improved. PRACTICALLY A NEW 
WORK. By Chas. F. Beach, Jr., of the New York Bar. 

AMERICAN PROBATE REPORTS. Vol 7. 


Containing the Cases of General Value decided in the Highest Courts of the several 
States on Points of Probate Law since Vol. 6 was issued. With full annotations. 
By Charles F. Beach, Jr., of the New York Bar. 


BAKER, VOORHIS & COMPANY, 
NEW YORK 


EW 


eral 
ns. 


THE 


AMERICAN LAW REVIEW. 


JANUARY-FEBRUARY, 1892. 


RIGHT TO DIVIDENDS AS BETWEEN LIFE-TENANT 
AND REMAINDER-MAN. 


SECTION. 
1. Right to Stock Dividends as between Life-Tenant and Remainder- Man. 
2, All dividends Presumptively go to the Life-Tenant. 
3. View that Extra Dividends, Bonuses, etc., declared from Profits, go to 
Life-Tenant. 
4. Ordinary Cash Dividends go to Life-Tenant. 
5. Illustrations. 
6. Dividends Payable out of Old Shares. 
7. Cash Dividend Voted to Pay Invalid Stock Dividend. 
8. What Dividends Pass to a Specific Legatee of Shares. 
9. View that the Question is to be Determined by the Form of Corporate 
Action. 
10. Result of this View: Cash Dividends, however Large, Income; Stock Div- 
idends, however Made, Capital. 
11. Another result: Undivided Earnings likewise Capital. 
12. Continued: Stock Dividends Capital, although Derived from Net Earnings. 
13. View of the Supreme Court of the United States. 
14, English Expressions of the Same View. 
15. Profits Turned into Capital and afterwards Divided. s 
16. Premiums Accruing from the Sale of New Shares. 
17. Profits Arising from Options to Take New Shares. 
18. Further Illustration of the Massachusetts Rule. 
19, Further Illustrations. 
20. Further Illustrations. 
21. Increase in Value of Shares is Capital. 
22. Cash Dividend Declared out of Capital Goes to Remainder-Man. 
23. Dividend from Expropriation of Real Estate of Corporation. 
24. The Massachusetts Doctrine Criticized. 
25. Rule under Georgia Code. 


VOL. XXVI. 1 


4 

f 

of 

or 

Ly 

™ 

re. 

ns 

ew 

nd 

wie 
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§ 1. Rigut to Srock DivipENDs AS BETWEEN LiFEe-TENANT 
AND RemaAInDER-MAN: GENERAL ConsIDERATIONS. — Where a 
deed or will vests in a trustee certain property, upon a trust to 
pay the income thereof to A., and to reserve the capital or corpus 
for B. after the death of A., and a portion or all of this property 
consists of corporate shares, and the corporation elects to make 
what are known as ‘* stock dividends,’’ — the question whether 
these dividends go to the life-tenant or to the remainder-man has 
given great perplexity to the courts and provoked a contrariety 
of opinion. The question is so plainly susceptible of fair argu- 
ment on both sides, and the room for doubt is so obvious, that 
no draftsman of a will ought to leave the point obscure if he can 
avoid it. 1. On the one hand, a stock dividend may be regarded 
as merely a change in the form of ownership of the corporate 
capital. In this view, to give the new share certificates to the 
life-tenant would seem to rob the remainder-man. 2. On the 
other hand, no corporation has the right to divide its capital 
except in liquidation, and then the creditors stand first and the 
stockholders next in the distribution.! It follows that a dividend, 
whether of cash or of stock, made by a corporation when a going 
concern, — in other words, a dividend to its shareholders and not 
to its creditors,— is presumptively a dividend of its profits or 
accretions only. As a stock or scrip dividend is, therefore, only 
a form adopted by the corporation of distributing to its share- 
holders these profits or accretions, there is room for a cogent 
argument that a court of justice should go through the form to 
the substance and declare that such dividends go to the life-tenant 
under the name of profits or income. 3. But a reply to this, 
applicable in many cases, will be that the new value represented 
by the new shares does not consist in earnings or in income of 
the corporation — does not represent money in its treasury that 
it determines to hold and use in the increase of its plant or other- 
wise, instead of dividing it in the form of cash dividends, — but 
merely represents natural growth or increase in the value of its 
permanent property; —in which case it ought not to be distri- 


1 See the reasoning of Earl, J., jus- Western Union Tel. Co., 93 N. Y. 
tifying the right to declare stock divi- 162, 174. 
dends on this ground. Williams v. 
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buted to the life tenant as income. These considerations show 
that, instead of attempting to lay down a hard and fast rule on the 
subject which shall be applicable to all cases—and herein lies 
the chief mistake which the courts have made in dealing with it — 
it should be determined upon the consideration of the actual 
nature of the dividend in each particular case. The fact that 
it may be inconvenient to make this determination in many cases 
is no reason why the courts should recoil from it, since in most 
cases justice imperatively demands that it should be done. In 
making this determination the courts should constantly keep in 
view the difference between a stock dividend based upon the 
actual growth and increase in value of the corporate plant and 
business, and such a dividend based upon the money earnings 
or income of the business, which the corporation may have elected 
to retain and use in the betterment of its property or in the 
increase of its business facilties. 


§ 2. Att Divipenps PresumprivELy Go To THE Lire-TEN- 
ant. — As the question thus plainly admits of opposing conclu- 
sions, and as it is thrown into great confusion by the contrariety 
of judicial opinion, the writer feels justified in attempting to deal 
with it on principle. The well-known rule is that where there has 
been a succession of ownership of shares, the right to ordinary 
dividends is in the person who was the holder of the shares at 
the time when the dividend was declared. We may also assume, 
on the reasoning of the preceeding section, that dividends, 
whether declared in cash, in scrip, or in new shares, are pre- 
sumptively dividends of profits, since a corporation has no power 
to make a dividend of its capital stock except in liquidation. 
We may conclude, therefore, that presumptively every dividend, 
whether in cash, in scrip, or in new shares, goes to him who was 
the beneficial holder of the shares at the time when it was 
declared. This will carry every dividend presumptively to the 
life-tenant, instead of the remainder-man. It will also cast upon 
the latter the burden of showing a state of facts which changes 
the operation of the governing principle, — that is, of showing 
that the particular dividend was in fact a dividend of capital, 
and not a dividend of profits,— in other words, that it was merely 
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a plan adopted by the corporation of increasing the number, 
while diminishing distributively but not in the aggregate, the 
value of its shares; and that the new shares were not issued to 
represent earnings or income. 


§ 3. View tHat Extra Divipenps, Bonuses, Etc., 
CLARED FROM Prorirs Go To THE Lire-Tenant.— Many 
courts take substantially this view, and, looking through the 
mere form of corporate action to the substance, and regardless 
of the question whether the particular dividend has been 
declared in cash, in scrip or in new shares, inquire whether it is 
a dividend arising from earnings or profits, or from the capital 
of the company. If it is found that it has risen from earnings 
or profits,’ it goes to the life-tenant, although it is a dividend of 
new shares; but if it is found that that is a dividend of the 
capital of the company, it will go to the remainder-man, 
although it has been declared in cash.?- The early English rule 
was that extra dividends, or additions to the usual annual 
dividend, whether paid in cash or in capital stock, went to the 
corpus of the trust.* But this rule was abandoned as unjust, and 
it is now uniformly held in that country,‘ and frequently in this 
country,> that cash dividends, extra dividends, or bonuses, 
declared from the earnings, are to be regarded as income, and 


1 Clarkson v. Clarkson, 18 Barb. 
(N. Y.) 646; Simpson v. Moore, 
30 Barb. (N. Y.) 637; Woodruff’s 
Estate, 1 Tuck. (N. Y. Surr.) 58; Re 


2 Moss’ Appeal, 83 Pa. St. 264; 
8.c. 24 Am. Rep. 164. 

3 Brander v. Brander, 4 Ves. 801; 
Paris v. Paris, 10 Ves. 184; Witts v. 


Pollock, 3 Redf. (N. J. Surr.) 100; Van 
Doren v. Olden, 4 C. E. Green (N. J.) 
176; Ashhurst v. Field, 11 Green C. E. 
(N. J.), 1; Van Blarcom v. Dager, 4 
Stew. (N. J.) 783; Lord v. Brooks, 52 
N. H. 72; Pierce v. Burroughs, 58 N. 
Ii. 302; Earp’s Appeal, 28 Pa. St. 368; 
Wiltbank’s Appeal, 64 Pa. St. 256; s. ¢. 
3 Am. Rep. 585; Biddle’s Appeal, 99 
Pa, St. 278; Vinton’s Appeal, 99 Pa. 
St. 434; s.c. 44 Am. Rep. 116. The 
New York decisions above cited 
seem to be overruled by Re Ker- 
nochan, 104 N. Y. 618. 


Steere, 13 Ves. 363; Preston v. Melville, 
11 Sim. 163; Hooper v. Rossiter, 13 
Price, 774. 

4 Price v. Anderson, 15 Sim. 473; 
Johnson v. Johnson, 15 Jur. 714; 
Bates v. MacKinley, 31 Beav. 280; 
Murray v. Glasse, 17 Jur. 816; Cuming 
v. Boswell, 2 Jur. (N. Ss.) 1005; Wright 
v. Tucket, 1 Johns. & H. 266. 

5 Cogswell v. Cogswell, 2 Edw. Ch. 
(N. Y.) 231; Ware v. McCandlish, 10 
Leigh (Va.), 595; Read v. Head, 6 
Allen (Mass.), 174. 
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go to the life-tenant. And such is the rule, although the 
dividends or bonuses were earned before the creation of the trust, 
but declared afterwards.! 


§ 4. Orprnary Casn Drvipenps Go To Lire-Tenant. — 
Keeping in mind the foregoing principles, there is a strong 
presumption that cash dividends, declared while the corporation 
is a going concern, are dividends of profits or earnings merely ; 
for a corporation has no jower to declare a dividend of its 
capital except in liquidation, or to reduce its capital where it is 
authorized to do so by its governing statute. There is no 
difficulty in holding, then, that an ordinary cash dividend of 
a going corpoation, goes to the life-tenant, and not to 
the remainder-man, if he is the beneficial holder of the stock at 
the time when it is declared. In so holding, the Supreme 
Judicial Court of Maine, speaking through Mr. Chief Justice 
Peters, say: ‘*The decided preponderance of authority 
probably concedes the point that dividends of stock go to 
the capital, under all ordinary circumstances. But we are 
well convinced that the general rule, deducible from the latest and 
wisest decisions, declares all money dividends to be profits and 
income, belonging to the tenant for life, including not only the 
usual annual dividend, but all extra dividends or bonuses payable 
in cash from the earnings of the company. We are satisfied 
that this can be the only safe, sound, just and practicable 
rule, and that any attempt to ingraft refined and nice distinctions 
upon such rule will be productive of much more evil than any 
good that can come from it. And we would entirely reject the 
qualification of the rule admitted in some instances by some 
courts, that the life-tenant is not entitled to so much of the 
dividend as was earned in the life-time of the testator. Too 
much difficulty and uncertainty would attend the practical opera- 
tion of such atest. Nor do we appreciate any particular legal 
or moral merit in it. We think the true rule to be that when a 
dividend upon its stock is declared by a corporation, it belongs 
to the person holding the stock at the time of the declaration, 


1 Bates v. MacKinley, 31 Beav. 280. 
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whether the holder be a life-tenant or remainder-man, without 
regard to the source from which or the time during which the 
profits and earnings divided were acquired by the company.’’! 


§ 5. Ititustrations. — Thus, dividends made in cash by a manufact- 
uring corporation, though made out of money received from the sale of 
patent mghts and a large amount of materials, have been held 
income and not capital of a trust fund created by the will of a stock- 
holder.? So, cash dividends made by a land company, whose business 
is the sale of lands, out of sales of lands which are corporate 
property, have been held, in the absence of any facts necessarily 
pointing to the contrary conclusion, to be income, and not capital. 


§ 6. Drvipenp PayaBLe out oF OLD SHarEs.—And where a 
dividend, declared to be made out of the earnings of the corpo- 
ration, is not made in the form of cash, but in old shares of the 
corporation itself, in which it has invested the amount, it has 
been held income of the shares previously held by the stock- 
holders.* 


§ 7. Cash Drvipenp Vortep To Pay Invatip Stock Drvi- 
DEND.—Where the directors of a corporation vote a cash divi- 
dend for the purpose of paying for new stock to be issued to its 
stockholders, the whole transaction constituting a stock dividend, 
if the issue of the stock is void because of non-compliance with 
the provisions of a statute, the cash dividend will fall also, and 
cannot be claimed by a person entitled to the income of certain 
shares of stock.® 


§ 8. Waar Divipenps Pass To THE Speciric LEGATEE OF 
Suares.— Under the foregoing principles, a specific legatee of 
corporate shares is entitled to all dividends which are declared 
after the death of the testator. To this rule one English case 


1 Richardson ¢. Richardson, 75 Me. 
570; s. c. 46 Am. Rep. 428. 

2 Harvard College v. Amory, 9 
Pick. (Mass.) 446. 

° Balch v. Hallet, 4 Gray (Mass.), 
202; Reed v. Head, 6 Allen (Mass.), 
174. 


4 Leland v. Hayden, 102 Mass, 542. 

5 Rand v. Hubbell, 115 Mass. 461; 
s.c. 15 Am, Rep. 121. 

6 Jacques v, Chambers, 2 Coll. 435; 
Wright v. Warren, 4 De Gex & S. 367; 
Browne v. Collins, L. R. 12 Eq. 586; 
Ibbotson v, Elam, L. R. 1 Eq. 188. 


RIGHT TO DIVIDENDS. 7 


adds the qualification that a dividend earned before the death 
of the testator and which ought to have been declared before, 
goes to the corpus of his estate, and does not follow the shares 
to the specific legatee.!| Another English case holds that divi- 
dends payable after the death of the testator go to the specific 
legatee, although the resolution declaring them may have been 
passed in the testator’s life-time.? Although this case is said 
by Sir Nathaniel Lindley * to have turned on the special wording 
of the company’s deed of settlement, yet it reaches the result 
which would be reached in most American courts in respect of 
ordinary dividends. The rule, elsewhere stated,‘ that the’ sev- 
erance of title in respect of the dividend takes place at the date 
when it is declared without reference to the date when it is made 
payable, would take it to the general estate if it were declared 
prior to the death of the testator, and to the specific legatee if 
declared after his} death. Most of the English cases conform 
to this theory and unite in holding that dividends declared 
before the death of the testator belong, prima facie, to his gen- 
eral estate, and do not pass to a specific legatee, although he 


may die before the date at which they are payable.’ 


§ 9. View THAT QUESTION Is TO BE DETERMINED BY THE 
Form or Corporate Action.— Another view is that the ques- 
tion is to be determined by the form of the action of the 
corporation, — the courts sometimes say intent and substance, 
but they really mean form. The meaning of it is this: that 
whatever the corporation chooses to call capital and to treat as 
capital, becomes for that reason capital as between the life- 
tenant and remainder-man, and goes to the latter, although 
derived from its profits; and on the other hand, whatever it 
may choose to distribute as ordinary dividends while it is a going 
concern, is to be regarded as profits, and is to go to the life- 
tenant, although it may in fact be a dividend of its capital, and 
although its payment may in fact impair to that extent its per- 


1 Browne v Collins, supra. 5 DeGendre v. Kent, L. R. 4 Eq. 
2 Clive v. Clift, Kay, 600. 283; Lock v. Venables, 27 Beay. 598; 
% Lind. Comp. Law, 545, note i. Wright v. Tuckett, 1 Johns. & H. 266; 
4 Ante, § 2. Clive v. Clive, Kay, 600. 
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manent capital. This, substantially, is the view taken by the 
Supreme Judicial Court of Massachusetts. That court have 
reasoned that, although money in the hands of the directors may 
be income ¢o the corporation, yet it is not income éo a stock- 
holder until a dividend is declared. When, therefore, the 
company invests such money in buildings and machinery, or in 
railroad tracks, depots, rolling stock, or any other permanent 
improvements, for enlarging or carrying on their legitimate 
business, it never becomes income to the shareholder. ‘Khe 
investment becomes an accretion to the capital, and it is equally 
so whether they increase the number of shares, or the par value 
of shares, or leave the shares unaltered. Or if the number of 
shares is increased for purposes merely speculative, it is an 
increase of capital stock, and not of income, and it would be 
practically unwise for courts to go behind the action of the 
company and attempt to ascertain how they came by the funds 
out of which they declare either cash or stock dividends.’ The 
same court has reiterated this view in a later case, —saying in 
substance that whether the distribution, by a corporation, of its 
earnings among its stockholders, is an apportionment of stock, 
or a dividend of profits, depends upon the substance and intent 
of the action of the corporation, as shown by its votes. It is 
also repeated that ‘‘ it would be impracticable for the courts, in 
determining the comparative rights of different persons in a 
particular share of stock, to go behind the votes of the 
corporation and its directors, and investigate the accounts and 
affairs of the corporation, in order to ascertain how the 


corporation acquired the funds out of which the dividend was 
declared.’’ 


§ 10. Resutt or THis View: Casn DIVIDENDS, HOWEVER 
Larae, Income; Stock DIviIDENDS, HOWEVER Mapg, — 
The logical result of this doctrine is that cash dividends, how- 
ever large, are income and go to the life-tenant ; and that stock 


1 Minot v. Paine, 99 Mass. 101; s. the question is to be determined 
c. 96 Am. Dec. 705. by votes of the corporation, see 
2 Rand v. Hubbell, 115 Mass. 461; Leland v. Hayden, 102 Mass. 550; 
s. c. 15 Am. Rep. 121, 134. That Adams v. Adams, 139 Mass. 449, 452. 
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dividends, however made, are capital and go to the remainder- 
main.! 


§ 11. AnorHer Resutt: Unpivipep EARNINGS LIKEWISE 
Carita. — Another result of this view is that undivided earn- 
ings of the corporation are likewise regarded as capital; and 
hence, that, as between the life-tenant and remainder-man, the 
interest in such earnings represented by each certificate of stock 
is an interest in the capital, and not an interest in the income.” 
Moreover, as the corporation may, in the absence of a restraining 
statute, treat its undivided earnings either as capital or income,— 
that is, turn them into its property or business or distribute 
them in cash dividends,’ it follows that it may, during the entire 
life of the life-tenant of its shares, turn its earnings into capital 
and issue stock dividends to represent the increase, which divi- 
dends, under the operation of this rule, will be reserved for the 
remainder-man, leaving the life-tenant to starve and defeating 
the plain intent of the testator. 


§ 12. Continvep: Srock Divipenps CapITaL, ALTHOUGH 
DertveD FroM Net Earnines. —It results from this view that 
when the vote of the corporation is to distribute to each stock- 
holder a certain number of additional shares in the corporation, 
in proportion to the amount of shares already held by him, the 
shares so distributed are received by the stockholder as capital, 
and not as income, although the means of making the dividend 
are derived from the net earnings of the corporation ; and hence, 
if such new shares go to the trustee in such a trust as we are 
considering, he must hold them for the remainder-man.* 


1 Minot v. Paine, 99 Mass. 101; 2 Gifford +. Thompson, 115 Mass. 
s. c. 96 Am. Dec. 705; Daland v. 478, 480; Rand v. Hubbell, 115 Mass. 


Williams, 101 Mass. 503; Leland v. 
Hayden, 102 Mass. 550; Adams v, 
Adams, 139 Mass. 449, 452. Compare 
Heard v. Eldridge, 109 Mass. 258; 
260; S. C. 12 Am. Rep. 687; Sohier v. 
Burr, 127 Mass. 225; Hooper v. Rossi- 
ter, 1 McClel. 527; Barton’s Trust, 
L. R. 5 Eq. 238; Balch v. Hallett, 10 
Gray (Mass.) 403. 


461; s.c. 15 Am. Rep. 121, 134. 

3 Rand v. Hubbell, supra. 

4 Gibbons v. Mahon, 136 U.S. 549: 
s.c. 10 Sup. Ct. Rep. 1057; Minot v. 
Paine, 99 Mass. 101; s. c. 96 Am. Dec. 
705; Rand v. Hubbell, 115 Mass. 461; 
s. c.15 Am. Rep. 121, 135; Atkins v. Al- 
bree, 12 Allen (Mass.), 359; Daland v. 
Williams, 101 Mass. 571; Leland v. 
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§ 13. View or THE Supreme Court oF THE UNITED States. 
The Supreme court of the United States has thrown the weight 
of its great authority in favor of the Massachusetts doctrine, in 
a recent opinion pronounced by Mr. Justice Gray, without any 
dissent. The court hold that stock dividends are a part of the 
corpus of such a trust estate as that under consideration, without 
reference to the question whether they accrue from earnings or 
i accumulations made before or after the death of the testator. The 
following extract from the opinion will show tbe principles upon 
which the court proceed: ‘The distinction between the title 
of a corporation, and the interest of its members or stockholders, 
in the property of the corporation, is familiar and well settled. 
The ownership of that property is in the corporation, and not in 
) the holders of shares of its stock. The interest of each stock- 
holder consists in the right to a proportionate part of the profits 
whenever dividends are declared by the corporation, during its 
existence under its charter, and toa like proportion of the property 
remaining, upon the termination or dissolution of the corporation 
after payment of its debts.1. Money earned by the corporation 
remains the property of the corporation, and does not become the 
property of the stockholders, unless and until it is distributed 
among them by the corporation. The corporation may treat it 
and deal with it either as profits of its business, or as an addition 
to its capital. Acting in good faith and for the best interests of 
all concerned, the corporation may distribute its earnings at once 
tothe stockholders as income; or it may reserve part of the earn- 
f ings of a prosperous year to make up for a possible lack of profits 
i in future years; or it may retain portions of its earnings and 
allow them to accumulate, and then invest them in its own works 
and plant, so as to secure and increase the permanent value of 


— 


‘a Hayden, 102 Mass. 552; Gifford v. 12 App. Cas. 385; reversing Sproule 
+ Thompson, 115 Mass. 478; Brinley v.- vv. Bouch, 29 Ch. Div. 635. Compare 
Grou, 50 Conn. 66; s. c. 47 Am. Rep. Re Kernochan, 104 N. Y. 618. 

618; Brown’s Petition, 14 R. I. 3871; 1 Citing Van Allen v. Assessors, 3 
s. c. 51 Am. Rep. 397; Greene v. Smith Wall. (U. 8.) 573, 584; Delaware 
(R. I.), 19 Atl. Rep. 1081; Richardson Railroad Tax, 18 Wall. (U. S.) 206, 
v. Richardson, 75 Me. 570, 574; s. c. 230; Tennessee v. Whitworth, 117 U. 
46 Am. Rep. 428; Barton’s Trust, L. 8. 129, 136; New Orleans v. Houston, 
R. 5 Eq. 238, 244; Bouch v. Sproule, 119 U.S. 265, 277. 
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its property. Which of these courses shall be pursued is to be 
determined by the directors, with due regard to the condition of 
the company’s property and affairs as a whole; and, unless in 
case of fraud or bad faith on their part, their discretion in this 
respect cannot be controlled by the courts, even at the suit of 
owners of preferred stock, entitled by express agreement with 
the corporation to dividends at a certain yearly rate, ‘ in prefer- 
ence to the payment of any dividend on the common stock, but 
dependent on the profits of each particular year, as declared by 
the board of directors.’! Reserved and accumulated earnings, so 
long as they are held and invested by the corporation, being part 
of its corporate property, it follows that the interest therein, 
represented by each share, is capital, and not income, of that 
share,as between the tenant for life and the remainder-man, legal 
or equitable, thereof. Whether the gains and profits of a cor- 
poration should be so invested and apportioned as to increase 
the value of each share of stock, for the benefit of all persons 
interested in it, either for a term of life or of years, or by way 
of remainder in fee; or should be distributed and paid out as 
income, to the tenant for life or for years, excluding the remain- 
der-man from any participation therein; is a question to be 
determined by the action of the corporation itself, at such times 
and in such manner as the fair and honest administration of its 
whole property and business may require or permit, and by a 
rule applicable to all holders of like shares of its stock ; and can- 
not, without producing great embarrassment and inconvenience, 
be left open to be tried and determined by the courts, as often 
as it may be litigated between persons claiming successive inter- 
ests under a trust created by the will of a single shareholder, and 
by a distinct and separate investigation, through a master in chan- 
cery or otherwise, of the affairs and accounts of the corporation, 
as of the dates when the provisions of the will of that share- 
holder take effect, and with regard to his shares only. In ascer- 
taining the rights of such persons, the intention of the testator, 
so far as manifested by him, must of course control; but when 
he has given no special direction upon the question as to what 


1 Citing New York &c Railroad v. Nickals, 119 U. 8.296, 304, 307. 


) 
3 
1 
t 
n 
f 
e 
i- 
8 
d 
rf 
le 
re 
3 
re 
6, 
U. 
my, 


12 26 AMERICAN LAW REVIEW. 


shall be considered principal and what income, he must be pre- 
sumed to have had in view the lawful power of the corporation 
over the use and apportionment of its earnings, and to have 
intended that the determination of that question should depend 
upon the regular action of the corporation with regard to all its 
shares. Therefore, when a distribution of earnings is made by a 
corporation among its stockholders, the question whether such 
distribution is an apportionment of additional stock representing 
capital, or a division of profits and income, depends upon the 
substance and intent of the action of the corporation, as mani- 
fested by its vote or resolution; and ordinarily a dividend 
declared in stock is to be deemed capital, and a dividend in money 
is to be deemed income, of each share. A stock dividend really 
takes nothing from the property of the corporation, and adds 
nothing to the interests of the shareholders. Its property is not 
diminished, and their interests are not increased. After such a 
dividend, as before, the corporation has the title in all the corpo- 
rate property; the aggregate interests therein of all the share- 
holders are represented by the whole number of shares; and the 
proportional interest of each shareholder remains the same. The 
only change is in the evidence which represents that interest, the 
new shares and the original shares together representing the 
same proportional interest that the original shares represented 
before the issue of new ones.’’ ! 


§ 14. Encuisn Expressions or THE Same View. — This is in 
conformity with frequent expressions of doctrine in England. 
Thus it was said by Vice-Chancellor Shadwell: ** The question 
must be determined by the mode in which the company have 
dealt with their profits.’’? Again, it was said by Vice-Chancellor 
Sir W. Page-Wood, afterwards Lord Hatherley: ** As long as 
the company have the profit of the half year in their hands, it 
is for them to say what they will do with it, subject, of course, 
to the rules and regulations of the company.’’ And again: 
**The dividend to which a tenant for life is entitled is the 


1 Gibbons v. Mahon, 136 U. S. 549, 2 Price v. Anderson, 15 Sim. 473, 
557-60; affirming s. c.4 Mackey (D. 477. 
C.), 130. 
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dividend which the company chooses to declare.’’ And again: 
«¢ Where the company, by a majority of their votes, have said 
that they will not divide its money, but turn it all into capital, 
capital it must be from that time.’’* 


§15. Prorits TURNED INTO CaPiITAL AND AFTERWARDS DIVIDED. 
—Two decisions of the House of Lords sanction the view that if 
a company has no power to increase its capital, but accumulates 
profits, which it uses as capital, but which it afterwards divides 
among its shareholders, such divided profits are capital, and do 
not go to the life-tenant of the shares, but are held for the 
remainder-man.? 


§ 16. Premiums AccRUING FROM THE’ SALE oFr NEW 
Suares. —In like manner, it has been held in Massachusetts, 
that when a corporation votes to increase its capital stock, and 
to allow the holders of the old shares to subscribe for the new 
ones pro rata, and that any new shares not so taken shall be sold 


by the directors and the premiums realized by the sale paid 
over to the parties entitled to the right of subscribing for the 
shares, — the sum received by the directors upon such sale is 
capital to the stockholder.* 


1 Re Barton’s Trust, L. R. 5 Eq. 
238, 243, 245. The question has given 
rise to great perplexity in the English 


which the payments were held to be 
capital, See also Cuming v. Boswell, 
2 Jur. (N. s.) 1005, where the House 


equity courts. Sir N. Lindley throws 
many of the cases into contrast in a 
note thus: ‘*Compare (1) Hopkins’ 
Trust, L. R. 18 Eq. 696; Plumbe v. 
Nield, 6 Jur. (N. 8.) 529; Price v. 
Anderson, 15 Sim. 473; Preston v. Mel- 
ville, 16 Jd. 163; and Barclay v. Wain- 
wright, 14 Ves. 66, in which the pay- 
ments were held to be income; with (2) 
Straker v. Wilson, L. R. 6 Ch. 503; Bar- 
ton’s Trust, L. R. 5 Eq. 238; Ward v. 
Combe, 7 Sim. 634; Witts v. Steere, 13 
Ves. 363; Paris v. Paris, 10 Ves. 185; 
and Brander v. Brander, 4 Ves. 800, in 


of Lords held, that upon the true con- 

struction of a Scotch deed, bonuses 

belonged to an infant’s estate, and 

not to the person who, on his death 

under twenty-one, became entitled to | 
the stocks which yielded them.” 

Lind. Comp. Sth ed. 545. 

2 Irving v. Houstoun, 4 Paton, Sc. 
App. 521; Bouch v. Sproule, 12 App. 
Cas. 385; reversing s. c. 29 Ch. Div. 
635. 

8 Atkins v. Albree, 12 Allen (Mass.), 
359. 
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§ 17. Prorrrs Arising From Options to Take New 
Suares. — And in Pennsylvania, where a different theory pre- 
vails, it is held that if the corporation increases its capital stock 
and allows each shareholder the option of taking at par as many 
new shares as he held of the old, and the trustees under a will 
bequeathing the income, profit and products of certain stock in 
the company to a person for life with remainder over, sell a part 
of their option to take new shares and with the proceeds of such 
sale buy some of the new shares, these shares will be capital, and 
willgo totheremainder-man. The view upon which this opinion 
proceeds is that the option to take new shares is not a profit.’ 
This ruling seems hardly consistent with that in a previous 
case in the same court, where the facts were that a testaxtrix 
by her will created a trust of the character of which we are 
speaking, and after her death two corporations, in which she owned 
stock constituting a part of the trust estate, resolved to increase 
their capital by an issue of new stock to be subscribed and paid 
for by the existing stockholders. The trustees sold the right to 
subscribe for the stock in one company, and subscribed and paid 
with their own money for stock in the other company. They 
sold the stock thus subscribed for at a premium, and credited 
the trust fund with the profits which they had realized in both 
eases. It was held that these profits belonged to the income, 
and not to the capital of the trust.? 


§ 18. FortHer oF THE Massacnusetts Rute. — 
Where at the time of the creation of new shares to be distributed 
among the old stockholders, a dividend is declared in cash to the same 
amount, the thing received by each stockholder, whether in stock or 
in cash, is to be deemed capital, and not income, if such appear, upon 
the face of the whole action of the corporation, to be the real character 
of the transaction. Thus, if a corporation, votes to create new shares, 
and at the same time declares a dividend payable in cash to the 
stockholders, and authorizes its treasurer to receive this dividend 
in payment for such shares, and to issue certificates of stock in 


1 Moss’ Appeal, 83 Pa. St. 264; Plumbev. Neild, 6 Jur. (N. 8.) 529; 
s.c. 24 Am. Rep. 164. McClaren v. Stanton, 3 De. J. F. & J. 

2 Wiltbank’s Appeal, 64 Pa. St. 202. Compare Wiltbank v. Insurance 
256; s. c. 3 Am. Rep. 585. See also Co., 7 Phil. (Pa.) 327. 
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return, the dividend is, as between the owners of successive interests 
in the shares, capital, and not income, although the corporation is not 
allowed, by the law of the State in which it is established, to make 
stock dividends.! 


§ 19. FurtHer ILiustrations. — And so, where a corporation voted 
to create new shares, to be issued and disposed of as the directors 
should deem proper ; and the directors voted to offer each stockholder 
the right to take at par 20 per cent. of a new share for each old share 
held by him, and that, if any one should not avail himself of his right, 
it should be at the disposal of the directors; and the directors, on the 
same day, declared a dividend of twenty per cent. in cash, derivable 
from the shares which the stockholders should respectively pay for the 
new shares taken by them under the preceding vote,—it was held that 
a trustee holding stock in the corporation, whether he received the 
amount of his dividend in stock, or suffered the stock to which he was 
entitled to be sold by the directors and received the dividend in cash, 
took it, in either alternative, as capital, and not as income.? 


§ 20. Fcrrner Itiustrations. — A corporation voted to increase 
the number of shares of its capital stock, so as to allow each share- 
holder to increase the number of shares held by him by one-half, and 
commanded the directors to do whatever was required by law for that 
purpose. The directors passed a vote on the same day, by which they 
declared that a dividend in cash should be payable to each stockholder 
at the time within which he was allowed, by the vote of the corporation, 
to take his new shares, and providing that the dividend should. be 
applied by him in payment for those shares, and directed the treasurer 
to issue such shares to old stockholders only. Each stockholder 
received a check for the amount of his dividend, and immediately 
exchanged the check for a certificate of the shares, apportioned to the 
stock held by him. The checks were then destroyed, and were 
not presented at the bank. Here, pursuant to the line of authority 
previously stated, the court held that the stock issued in compliance 
with the above votes, constituted a stock dividend; and that, in the 
case of shares of old stock held by a trustee, the new shares 
must be considered an addition to the capital of the trust fund, 
and not as income.® But later the same court has held that a 


1 Daland v. Williams, 101 Mass. 571. 3 Rand v. Hubbell, 115 Mass. 461; 
2Leland v. Hayden, 102 Mass. 542. s.c. 15 Am. Rep. 121. 
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dividend representing earning or profits is, as between a life-tenant and 
remainder-man, income and not capital, although permanent improve- 
ments have been previously made to an equal amount, and the dividend 
is exactly suflicient to pay for a voted increase in the capital stock, for 
which the stockholders are entitled to subscribe in proportion to the 
number of their shares.! 


§ 21. INcREASE In VALUE oF Snares 1s CarrraL.— It follows 
that the enhanced price for which stocks may sell by reason of 
dividends earned but not declared, inures, under the modern 
rule, to the benefit of the remainder-man.2. So, where the cor- 
poration, upon increasing its capital stock, issues new shares 
in exchange for its old ones,—these new shares are not re- 
garded as income, but go to the remainder-man.* The life- 
tenant in such a case is not entitled to so much as represents the 
surplus earnings between the death of the testator and the offer 
of the new stock, but cnly to the dividends so jong as they are 
duly declared. 


§ 22. Cash Divipenp Decuarep out or CapiraL GOES TO 
ReEMAINDER-Man.— But this rule is, by reason of the principle 
on which it rests, limited to dividends of profits or earnings 
merely. It is entirely consistent with the governing principle to 
hold that if a cash dividend is declared from a sale of the franchises 
and permanent property of the corporation, it will be regarded 
as capital and will go to the remainder-man, notwithstanding 
the form in which it was declared. - An inaccurate and partial 
application of the principle, and one in accordance with the 
Massachusetts theory, hereafter considered, of considering 
the form of the dividend merely, has resulted in the 
holding that, when a corporation dissolves and winds up its af- 
fairs, and makes to its stockholders a dividend in cash, arising 
from all its assets, consisting in part of undivided earnings, the 
entire amount divided will be capital and not income.® Here, 


1 Davis v. Jackson (Mass.), 25 N. E. 4 Moss’ Appeal, 83 Pa. St. 264; s. c. 


Rep. 21. 24 Am. Rep. 164; Vinton’s Appeal, 99 
2 Scolfield v., Refern, 32 L.J.(Ch.) Pa. St. 434; s. c. 44 Am. Rep. 116. 
627. 5 Gifford v. Thompson, 115 Mass. 


8 Green v. Smith, 19 Atl. Rep.1081. 478. 


| 
| 
4 
| 
i | 
| | 


RIGHT TO DIVIDENDS. 17 


the governing principle to which the author appeals would re- 
quire so much of the dividend as consisted of undivided earnings, 
to go to the life-tenant.! 


§ 23. DivipeNpD From Expropriation oF Estate oF 
Corporation. —It has been ruled that where the property of a 
corporation consists wholly of real estate, and a part of it is taken 
under the right of eminent domain, and the compensation paid to 
the corporation therefor is by it distributed as a cash dividend 
to its shareholders, such a dividend belongs to the capital, and 
not to the income, of a trust fund invested in the shares.? This 
decision is a flat denial of the doctrine laid down by the 
same court, in an opinion written by the same judge,’ in the 
leading case on the subject, where the court said: ‘* The simple 
rule is to regard cash dividends, however large, as income; 
and stock dividends, however made, as capital.’’* It also 
illustrates the gross injustice of the Massachusetts rule. In 
the case under consideration, a wharf company had a wharf, 
dock and warehouse, from which it derived an income. The 
city of Boston took a part of this real estate in laying out a new 
street, and paid it $185,000 therefor, of which the company 
divided $75,000 in cash among its stockholders, and $4,350 of 
this went to a shareholder who was trustee in a will creating 
such a trust as we are considering. It was held that only the 
profit or interest accruing from a re-investment by the trustee of 
the dividend so received could go to the life-tenant. But under 
the ruling in the leading case above quoted that ‘a stock 
dividend however made is capital,’’ if, instead of acquiring this 
$75,000 from an expropriation of some of its real estate, it had 
accrued to the company from the earnings of the preceding six 
months, and the company had held it in its treasury and had 
elected, instead of dividing it, to issue a stock dividend in respect 


1 Stock dividend arising from the 2 Heard v. Eldredge, 109 Mass. 258; 
sale of apart of the assets of a cor- 8. c. 12 Am. Rep. 687. 
poration, being capital, belong to the ® Chapman, C. J. 
remainder-man, and not to the life- 4 Minot v. Paine, 99 Mass. 101; s.c. 
tenant. Re Curtis (Surr. Ct.), 29 N. 96 Am. Dec. 705. 
Y. State Rep. 217. 
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of it, this dividend would also have been capital to go to the 
remainder-man. This case shows that the Massachusetts court 
does not allow the question to be determined by the vote of the 
corporation, as it professes to do, but does go behind the form 
in which the dividend is declared, and does inquire whether it 
was in fact declared out of earnings or out of capital. But it 
seems to do this for the benefit of the remainder-man only — 
not for the protection of the life-tenant. 


§ 24. The Massacuusetts Doctrine Crirticisep. —The 
Massachusetts doctrine seems to be a rule of mere convenience, 
and not a rule of justice. It loses sight of the real question 
under consideration, what is capital of the estate disposed of 
by the will, and not what is capital of the corporation ; and it 
goes entirely beyond tenable ground where it allows this question 
to be determined, not by the judicial courts upon a view of the 
real substance of the case, but by a board of directors, that is, 
by a committee of persons entirely foreign to the will, in pass- 
ing a resolution declaring a dividend. A testator disposes of 
his estate upona trust that the income shall go to his widow, 
and the capital to his children. The estate is invested in the 
shares of a railway company. The railway company, instead 
of declaring cash dividends, declares stock dividends; and thus, 
by the mere will of its board of directors exerted to serve the 
interests of the corporation which they represent, and having no 
reference whatever to the carrying out of the trust of the will 
of the decendent, both the corpus and its income are saved for 
the children, while the widow is allowed to starve. It has been 
also pointed out that the Massachusetts court have found it 
impossible to carry out the rule which they first declared, which 
left the matter to be determined by the substance and intent of 
corporate action. They have been obliged to hold that a cash 
dividend made from the expropriation of a portion of the com- 
pany’s property is capital and must goto the remainder-man, 
although the dividend was declared while the company was a 
going concern, —thus making the question depend on the 
source from whence the dividend was derived; * but they have 


1 Ante. 


YUM 
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steadily refused to apply the same principle where the dividend 
consisted of new shares which merely represented income earned 
but not divided in cash. 


§ 25. Rute Unper Grorcia Cope. —The code of Georgia enacts 
that ‘‘ the natural increase of the property belongs to the tenant for 
life. Any extraordinary accumulation of the corpus, such as an issue 
of. new stock upon the share of anincorporated or joint-stock company, 
attaches to the corpus and goes with it to the remainder-man.’’? The 
application of this statute to the provisions of a will illustrates in an apt 
degree the inconvenience of the legislature attempting to interpret 
wills by the enactment of a statute. It was held that dividends of the 
capital stock of a railway company, amounting in one case to $40.00 
per share and in another to $32.00 per share, went to the life-tenant 
and not to the remainder-man. Such dividends were the ‘‘ natural in- 
crease’’ and not ‘‘ the extraordinary accumulation of the corpus,’”’ 
within the meaning of the above statute.® 


1 Ante. 3 Miller v. Guerrard, 67 Ga. 234; s. 
2 Code of Georgia, ed. of 1873,§ c. 44 Am. Rep. 720. 
2256. 


L 
3 
vim 


26 AMERICAN LAW REVIEW. 


THE RESCISSION OF DIVISIBLE CONTRACTS. 
By Van Buren 


The most important distinction in the law of commercial con- 
tracts is that between entire and divisible contracts. In entire 
contracts, an entire performance on one side may be made a 
condition precedent to any obligation to perform on the other. 
In apportioned or divisible contracts it would seem that no per- 
formance on one side of a part of the contract can be made a 
condition precedent to the performance of a subsequent part on 
the other, unless the contract itself in its terms makes it so. If 
there be therefore a contract to deliver a total quantity of goods 
in several, divided, apportioned or continuous deliveries extended 
over a period of time, to be paid for in installments bearing 
some general ratio to the rate of delivery, and the language of 
the contract calls for payment when certain quantities have been 
delivered, the delivery of these specified quantities becomes a 
condition precedent to the right to demand payment because so 
expressed and not by any rule of inference. But if there be no 
equivalent stipulation that deliveries shall continue only upon 
payment being made for the installments of merchandise pre- 
viously delivered, the right to make such payment a condition 
to further delivery would not be inferred. At least this distine- 
tion is made by Lord Chancellor Selborne in Mersey Co. v. 
Naylor,’ and is cited with approval by Mr. Justice Gray in 
Norrington v. Wright.? | 

In such a contract after performance has begun on both sides, 
z.e., after part delivery amounting to one installment on one side 
has been made and accepted, and after a part payment has been 
made on the other and accepted, no further entirety is affirmable 
other than the contract expresses; and it is impracticable to 


1 9 App. Cas. 439. 2115 188. 
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apply any doctrine of conditions precedent in a manner to forfeit 
the right of the adverse party to the just compensation for the 
benefit conferred by his part performance. For upon rescission, 
whether it be made with or without good grounds, provided it 
be made in good faith, and which ever party has committed the 
first breach, the most breaches or the only breaches, the in- 
variable effect of rescinding is a mutual setoff between the two 
parties of all the benefits conferred by the part performance 
against all the losses sustained by the failure to perform the 
remainder of the contract. 

This doctrine takes its rise in the antique cases of Barker v. 
Sutton,’ Boone v. Eyre,’ Duke of St. Albans v. Shore,* Camp- 
bell v. Jones,* Glazebrook v. Woodrow,’ Ritchie v. Atkinson,® 
Havelock v. Geddes,’ and has been sanctioned in the courts of 
every American State which has been called upon to discuss the 
question, as well as in the Federal courts. 

These cases perfect the doctrine to such a degree that little 
improvement has since been made upon it. One or two of them 
are erroneously said in a note to Champlin v. Rowley,’ to be 
overruled, when in fact Champlin v. Rowley so differs in its 
facts as not to contain the elements of a case such as these could 
be overruled in. 

In Barker v. Sutton (1662), it was held by Lord Hale that, 
““TIf there be a contract to deliver so much corn before Michael- 
mas for so much the comb, to be paid at the delivery of the last 
corn and he delivers only part of the corn, yet suit lies for so 
much after Michaelmas, for though the agreement was entire, 
the several delivery makes several contracts and the defendant 
has a remedy for the residue.’”’ Chief Justice Spencer in Van- 
derlip v. McMillan criticised this case as if he thought it con- 
flicted with the decision he was then rendering, which was an 
agreement with a workman to work for ten and a half months 
time where the work was made indivisible by the fact that it 
would be worth more in the latter than in the earlier part of the 


1 Com. Dig. Tit. Action (1662). 5 §. T. R. 366. 
2 East (17 Geo. IIL. 6 10 East, 306. 

3 1H. BI. 273. 7 10 East (1809), 565. 
46T. R. (Burnford and East), 572. 8 18 Wend. 187. 
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time. But the courts have long since made the distinction be- 
tween time contracts to labor and sales. In Mead v. DeGolyer! 
and in Avery v. Wilson,? Barker v. Sutton is sustained. 

Avery v. Wilson,® was a sale of six hundred and ninety-nine 
boxes of glass deliverable at one time, but plaintiff delivered 
and defendant without objection accepted three hundred and 
sixty-five boxes, whereupon defendants and plaintiffs differed as 
to the terms of the contract, delivery stopped and defendants 
declined to pay for the part delivered. Held, that though 
entitled to object to receive a part when all was due, yet by 
receiving a part they waived this objection. 

They should have notified plaintiff when receiving part that 
they would not pay for that part unless or until they received 
the whole, or in receiving part they would be deemed to waive 
their right to make the delivery of the whole a condition 
precedent to the payment for the part delivered and accepted. 

In Duke of St. Albans v. Shore,‘ Lord Mansfield laid down 
the rule that where mutual covenants go only to a part of the 
consideration, where a breach may be paid for in damages, the 
defendant has a remedy on his covenant and shall not plead it 
asa condition precedent. In that case one who had agreed to 
exchange a property worth £2,594 for one worth £1,820 paying 
the difference in cash — each to pay the other for all trees on 
the estate he acquires at their appraised value, a plea that the 
duke had cut down 1,500 of the trees which were on his estate be- 
tween the date of contract and the date of performance was held 
good, because in the purchase of an estate the trees thereon go 
to the entirety, 7.e., the estate as agreed to be conveyed is an 
entirety. 

In Boone v. Eyre,* the same judge has held that on a contract 
to convey a plantation in the West Indies with the negroes on it 
for an annuity of £160, in a suit on the annuity a plea that the 
covenantor had no title to the negroes was bad, as failure of 
title to one negro did not go to the entire consideration and 
hence would not bar a suit on the annuity. 


1 1837, Bronson, J. 41H. Black, 270. 
2 81N. Y. 341. 5 17 Geo. IIL, B. R. East. 
3 81 341. 
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In Ritchie v. Atkinson,! the master and freighter of.a ship of 
400 tons agreed that she should go to St. P., take on a complete 
cargo and deliver same at London, on being paid £5 per ton for 
iron, etc., one half on right delivery and the other half in three 
months. Lord Mansfield held the delivery of a complete cargo, 
not a condition precedent, because the contract is apportioned by 
its terms of payment. He said: ** Whereas in Smith v. Wilson, 
the freight is made payable upon an indivisible condilion, such 
as the arrival of the ship with her cargo at her destined port of 
discharge, such arrival must be a condition precedent, because it 
is incapable of being apportioned; but here the delivery of the 
cargo is in its nature divisible, and therefore I think it is nota 
condition precedent, but the plaintiff is entitled to recover freight 
in proportion to such delivery, leaving the defendant to his remedy 
in damages for his short delivery. And all the cases of condi- 
tions precedent have been where the thing to be done was a 
strict indivisible condition.”’ 

When a breach of a contract goes to the whole consideration 
is defined by Lord Ellenborough in Havelock v. Geddes.? This 
was a contract of affreightment in which the owners agreed with 
the freighters to ‘* forthwith make the vessel tight and strong 
for a twelve months’ voyage, or as much longer as the charter- 
ers should detain her, the charterers to pay freight at two, six, 
nine, ten and fourteen months. Ona suit for six months’ freight 
held, that it was not acondition precedent to the recovery of the 
freight that the owners should forthwith (at or after the date of 
the contract ) have made the vessel tight and strong; in short, 
that they could recover on their contract in bulk, though they 
had failed to carry it out in a material and important detail which 
was preliminary to everything else in point of time, and the 
carrying out of which in time by the owners would greatly en- 
hance the value of the vessel to the charterers. 

Lord Ellenborough said: ‘* The question is whether the 
defendants are entitled to insist that the forthwith making the 
vessel tight, staunch, etc., was a condition precedent. The 
defendants did not repudiate the ship because she was not im- 


1 (1808) 10 East, 306. 2 (1809) 10 East, 565. 
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mediately made tight, staunch, etc., but took her into their 
service and employed her; and having navigated her for several 
months they say that, because this was a condition precedent 
and was not performed, they are not liable to pay anything.” 

In short he who avails himself without objection of the further 
performance of a contract after there has been a breach on the 
other side sufficient to justify withdrawal from the whole con- 
tract, waives thereby the right to withdraw or rescind the entire 
contract for that breach. 

Lord Ellenborough continues: ‘* They do not pretend that the 
non-performance has damnified them to the extent of the payment 
they wish to evade, and, to be sure, if this were a condition 
precedent the neglect of putting in a single nail fora single 
moment after the ship ought to have been made tight, staunch, 
ete., would be a breach of the condition and a defense to the 
whole of the plaintiff’s demand. Boone v. Eyre, lays down a 
sensible rule, that where mutual covenants go to the whole 
consideration on both sides they are mutual conditions the one 
precedent to the other; but where they go only to a part and a 
breach may be paid for in damages, there the defendant has a 
remedy on the covenant and shall not plead it as a condition 
precedent.’’ 

‘* Had the plaintiff's neglect here precluded the defendants 
from making any use of the vessel, it would have gone to the 
whole consideration, and might have been insisted upon as an 
entire bar; because the consideration for the defendants’ cov- 
enant to pay the freight would then have failed in toto; but as 
the defendants have had some use of the vessel, notwithstanding 
the plaintiff’s neglect, the plaintiff’s covenant is to be considered 
as going toa part only. The covenant merely gives defendants 
a right under a counter action to such damages as they can 
prove,” ete: 

In Fothergill v. Walton,’ Dallas, C. J., says of the doctrine 
in Boone v. Eyre, that ‘* it has all the weight which some of the 
greatest names in Westminster Hall can give it. It was laid 
down by Lord Mansfield; it was next recognized by Lord Lough- 


11H. Bl. 273. * 8 Taunton, 577 (1818). 
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borough, and formed the ground of the determination of the 
Court of Common Pleas in the case of the Duke of St. Albans 
v. Shore; ! it wasthen sanctioned by Lord Kenyon and the rest ot 
the Court of Kings Bench in the case of Campbell v. Jones,’ and 
was afterwards eulogized by Lord Ellenborough, in delivering the 
judgment of the court in Havelock v. Geddes.* But if more 
authority be required we have the case of Storer v. Gordon.’’ 4 

More modern English cases are Oxendale v. Wetherill,® Cooke 
v. Munstone,® Reed v. Raun,’ Simpson v. Crippen,® Freeth v. 
Burr,® Mersey Steel & Iron Co. v. Naylor,” and many later. 
The cases where total rescission of the whole contract, for a 
breach of one of its stipulations, and that not going to the entire 
consideration, has been sanctioned by the courts, are those only 
in which the breach has manifested itself before the performance 
_ of any part has been accepted, and hence before the performance 
and payment has become the subject of mutual accounts. These 
were Hoare v. Rennie," Reuter v. Sala,!* Honck v. Miller.“ 

Among the New York cases an effort was made by an unfair 
note to Champlin v. Rawley to create the impression that Champ- 
lin v. Rowley," differed in principle from English cases involving 
like facts. But it clearly does not. In Champlin v. Rowley, 
payr~ t for the hay was made partly in advance and the balance 
of ». ;ment was to be in one lump sum at the finish. As to 
payment the contract was entire. It was for 100 tons, and these 
were to be delivered from time to time. The plaintiff delivered 
about half, and the defendant claimed that ‘* had plaintiff per- 
formed his entire contract the net profits which the defendant 
would have made on the hay undelivered would have exceeded 
the sum claimed by plaintiff for the hay delivered.’’ 

It is clearly inconsiderate to say that this case overrules Oxen- 
dale v. Wetherill when, in the latter, the purchaser had paid 


11H. Bl. 270. § L. R.8 Q. B. 14. 
26T. R. 570. *9C. P. 208. 
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nothing on account and had no contract that all should be 
delivered before he paid any part. 

One who has paid nothing on a contract of purchase has done 
nothing to bind the seller to an entire contract except to accept 
the goods delivered as the seller tenders them, and this acceptance 
is effective only to the extent of the part delivered and accepted. 

Upon this point Chancellor Walworth says: ‘* The claim for 
a reduction was not in the nature of a legal set-off, which the 
party was only entitled to under the provisions of the statute on 
that subject. But it was founded upon the principle that it 
would be unjust and inequitable to permit the party who had 
violated his contract to recover the full value of the hay delivered 
without making the other party, who was not in fault, compen- 
sation for the injury he had sustained by the non-performance 
of the agreement.”’ 

Instead of overruling Barker v. Sutton, this case evidently 
re-affirms it in principle, for both cases hold that the plaintiff 
who has part performed a contract of sale shall not recover pro 
tanto, unless his vendee may also recover his damages for the 
failure to perform in full, the earlier English case remitting the 
defendant for his recovery to a cross action, and the later New 
York case enabling him to recover in the same action by set-off. 
But between 1662 and 1835 the statutes of 4 and 5 Ann allow- 
ing several pleas and of 8 Geo. II., allowing set-off, had inter- 
vened, and the New York statute provided for an affirmative 
judgment for the defendant on the set-off. In order to overrule 
Barker v. Sutton, Champlin v. Rowley should have decided that 
because the plaintiff had not wholly performed he could recover 
nothing. 

It is true that Chancellor Walworth urged two reasons for 
reversal, viz.: First, that in his opinion the plaintiff having only 
part performed an entire contract should not recover at all, and 
secondly, that if the majority of the court differed with him 
in this opinion there should still be a reversal, because the court 
below had excluded proof of the damages sustained by defend- 
ant through plaintifl’s failure to perform the whole contract. 
Both being urged as reasons for reversal, and the court as a 
whole not having informed us which ground they acted upon, 
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the reversal is as likely to have been upon the latter ground as 
upon the former. 

If so, Champlin v. Rowley simply teaches that even in a con- 
tract which is entire as to its payment, the plaintiff who has 
part performed and broken the contract in not fully performing 
shall at least (if he is permitted to recover at all, which is left 
in doubt), not recover until such proof of defendant’s damages 
sustained by his non-delivery of the remainder of the contract 
has been admitted as will enable a jury to balance the account 
of injuries against benefits. 

In Mead v. De Golyer (1837) the contract was for 129,431 
feet of lumber, for which Mead agreed to pay $9.75 per 1,000 
feet, one-half on delivery of each load and the residue on the 
delivery of the whole quantity. He delivered 105,768 feet partly 
at the original price and partly at an increased rate agreed to. 
The recorder charged that though plaintiff had failed fully to 
perform the contract on his part, still as a matter of law he was 
entitled to recover to the extent to which the defendant had been 
actually benefited, after making a proper deduction for the non- 
performance of the contract. Bronson, J., based the majority 
opinion (for reversal) on the ground that the contract being made 
entire by the postponement of the payment until after an entire 
delivery, the case furnished no basis on which to apportion the 
payment to fit a part performance. 

But Cowen, J., in his dissenting opinion, describes even more 
effectively the action which the English courts had then taken 
and which every American court had followed in all apportiona- 
ble cases. He said: — 

‘The English courts thought they were authorized, in all 
cases of delivery of goods, to depart from the exact terms of the 
contract in case of a part performance. They did something 
like what chancery does of real estate—allowed pay for the 
goods delivered and retained, deducting the damages for the want 
of entire performance. This was equalizing the rights of the 
parties on equitable principles. It was taking what they con- 
sidered the substance of the contract instead of its form. It 
was doing the same that all courts of law now do on penal 
bonds,”’ 7. e., it was annulling the forfeiture. 
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Judge Cowen here interprets the English decisions as if they 
held no contracts entire, whereas in Ellen v. Topp,' we find the 
entirety of a contract maintained as strictly as was ever done 
by Walworth or Spencer. In that case an employer who had 
received part of the price of teaching an apprentice three agreed 
trades, and had taught him two anda part of the third, but had 
then abandoned the business in which he was to teach the third, 
whereupon the apprentice withdrew from his employment, was 
held not entitled to recover the remainder of the price subject to 
deduction for failure to teach the third trade because the contract 
to teach the three trades was entire and failure as to one went to 
the whole consideration. 

If Judge Cowen thought our own courts had been any more will- 
ing than the English to allow any contract to be rescinded for what- 
ever fault in a manner to forfeit either the rights, or the damages, 
of the party committing the breach, he must have overlooked the 
case of Raymond v. Bearnard.? In that case the plaintiff had paid 
part of the purchase money and was to call for the goods and 
pay the balance within a time set, but failed to do so, and when 
he did call and demanded the goods defendant refused — right- 
fully rescinding the whole contract for plaintiff’s default — but 
was held obliged to pay back the part purchase money which 
plaintiff had paid, thus avoiding the least forfeiture even against 
a party clearly in default. The case of Gardner v. Clark,’ is 
one in which Clark had agreed to sell and deliver to Gardner 
1,000 bushels of barley at 44 cents per bushel, at the storehouse 
of Dunham, Gardner’s agent, to be paid for by cartloads as each 
cartload should be delivered. 

Clark delivered several cartloads without pay, and then 
swears: ‘*I went with one load and stopped, and went to Dun- 
ham’s and asked for my pay of Dunham; Dunham said he had 
nothing to pay with, and I then went and sold the barley to Mr. 
Crouse’’ — 7. e., there was first, a series of deliveries without 
payment and then a non-acceptance by the vendee of the com- 
modity to be delivered. 

Gardner sued for damages, recovered and was affirmed at 


16 Ex. 424. 212 Johnson, 274 (1815). 8 21 N. Y. 399. 
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general term. In the Court of Appeals this recovery was 
reversed for an erroneous instruction, viz.: in charging the jury 
that defendant’s delivery of several loads without getting his pay 
on delivery amounted to a practice or mode of performing the 
contract which, if defendant desired to change, he must first 
give Gardner reasonable notice of his intention to make the 
change. 

In short, the view taken by the Court of Appeals seems to 
have been that, though a party permit laxity in the mode of 
performing a contract several times, he may at any time without 
notice hold the other to the terms of the contract. 

The case of Gardner v. Clark seems to be virtually over- 
ruled in the case of Myers v. DeMier' (a real estate contract), 
wherein it is held that where acts of the parties concur to delay 
performance, notice to perform within reasonable time must be 
given before rescinding, and if rescission occur without such 
notice this court will even require specific performance to be 
decreed in behalf of a plaintiff who has inadvertantly failed to 
literally perform his contract. 

Other cases throwing a side light on the question are Schofield 
v. McGregor,’ Higgins v. Del. L. & W. R. R. Co.,? Avery v. 
Wilson,‘ and Thrasher v. Bentley.® 

Thrasher v. Bentley, 1 Abbott, N. C., also holds that parties to 
a contract tacitly, by acts, conversations and mutual assump- 
tions, sufficient to indicate that neither party expects or demands 
performance, may effectually supersede and rescind a contract 
without any formal agreement of rescission. 

In Schofield v. McGregor, the contract was to build a school- 
house, ¢.e., to do one indivisible thing, and therefore not 
apportionable as to its performance. It was payable in 
installments, but when one installment had been earned it was 
paid and the work discontinued, and both parties executed an 
agreement of arbitration, and plaintiff released defendant from 
any further performance and afterwards sued him for damages. 
He was held not entitled to recover because of the arbitration. 


157 N. Y. 647. *81N. Y. 341. 
2 63.N. Y. 638. 5 1 Abb. N.C. 45. 
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In Higgins v. The Del. Lackawana & Western R. R. Co., no 
question as to any right of rescission for non-payment arises. 
Plaintiff had bought, and paid in full, for coal deliverable in 
October, under a contract which provided (p. 554) that ‘*in all 
eases of non-delivery the money paid on coal will be promptly 
refunded.’”’ The plaintiff, instead of calling for the coal in 
October, neglected to call until February, and then instead of 
suing for the money he had paid, to which he was entitled, sued 
for the value of the coal. In short, it was an effort to make a 
profit out of his own breach of contract. It is safe to assume 
that the right of the coal company to rescind the contract was 
regarded as implying an obligation and willingness on their part 
to return the price paid, and that the alternatives between which 
the case decides are whether the coal company should merely 
refund the price paid, or should pay the full value of the coal 
in February. For though the report does not mention the alter- 
native in this form, to suppose that the case means that one who 
has paid in full for coal to be taken away in October, upon 
failing to take it away in that month would be entitled to 
neither his money back nor his coal, would be impossible. In 
this view all that the case decides is that a buyer who fails to 
take away his goods as agreed shall not make, as a profit on his 
breach, their subsequent rise in value. 

Lumbering contracts are among those most frequently per- 
formable over long periods and payable in installments. Hence 
the mode of adjudication on similar contracts in the great 
lumbering States has been thorough and accurate in principle. 
In Chapman v. Dease,! Chapman was to advance certain sums at 
certain times, and did so only in part. Dease delivered a good 
many logs, but not so many as the contract called for, and 
claimed that Chapman’s failure to make larger advances justified 
him in stopping. The purchaser was behind in the times and 
amounts of his advances, but they were, nevertheless, received. 
The seller was at fault in the quality and quantity of the logs 
delivered, but they were, however, accepted and appropriated by 
the purchaser. Held, that Dease was entitled to the value of the 
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logs actually delivered, and Chapman could counterclaim as 
damages the difference between the contract price and the market 
price at the dates of delivery, but not on logs which his failure 
to make advances as per contract placed it out of power of 
plaintiff to supply. 

In Wilson v. Wager,’ held, that the right of a plaintiff who 
has not well performed on a contract for sale of goods, to recover 
the net value conferred, subject to recoupment of damages for 
imperfect performance, should never he extended to a plaintiff 
who has wantonly in bad faith, or as a mere matter of 
speculation, refused to perform his contract. 

In Norrington v. Wright,? the class of cases in which 
there is a rescission by the vendee by refusal to accept the 
first delivery, are reviewed. In that case the shipment of iron 
was to be 5,000 tons at the rate of about 1,000 tons a month, 
beginning in February, and all to be shipped before August 1. 
The plaintiff shipped only 400 tons in February and 885 tons in 
March. Obviously the purchasers would lose six-tenths of 
the advantages of their contract for one month, and about one- 
eighth for the next. The Supreme Court allowed a cancelment 
of the contract, but in this case the party canceling the con- 
tract had declined to accept any more iron as soon as he knew 
of the shortage in delivery. Of course, the state of facts 
which renders a mutual accounting of benefits and injuries 
necessary does not there exist, but the law of conditions prece- 
dent, and the question which party first broke the contract 
applies. Mr. Justice Gray, commenting on the House of Lords’ 
decision in Mercer Co. v. Naylor, * says: ‘* the point there decided 
was that the failure of the buyer to pay for the first installment 
of the goods upon delivery, does not, unless the circumstances 
evince an intention on his part to be no longer bound by the 
contract, entitle the seller to rescind the contract, and to decline 
to make further deliveries under it. And the grounds of the 
decision as stated by Lord Chancellor Selborne in moving judg- 
ment in the House of Lords are applicable only to the case of a 
failure of the buyer to pay for, and not to that of a failure of 
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the seller to deliver the first installment. The Lord Chancellor 
said: ‘It is perfectly clear, that no particular payment can be 
a condition precedent of the entire contract, because the deliv- 
ery under the contract was most certainly to precede payment ; 
and that being so, I do not see how, without express words, it 
can possibly be made a condition precedent to the subsequent 
fulfillment of the unfulfilled part of the contract by the delivery 
of the undelivered steel.”’ 

This is the point referred to in our opening lines, that the 
alternate stipulations in a mutual severable running contract will 
not be so construed that the performance of each in its order 
will be held to be a condition precedent to the right to demand 
performance of the next unless they are so connected in terms 
that the one is made dependent on the other. 

The case of Sickels v. Pattison,' does not involve any inten- 
tional rescission, but merely the question of the right of a trans- 
porter who has part performed a divisible contract, viz., a 
contract to transport all of defendant’s lumber from Glens Falls 
to Troy at $15 per 1,000 feet for boards, $20 per 1,000 feet for 
plank, and $30 for siding, — to recover for the part transported, 
when about 3,000 feet laid over, and had failed of transportation 
whereby a decline of 2 cents per 1,000 feet had occurred in the 
part laid over. The case holds simply that such a contract is 
not entire but divisible; that therefore the plaintiff having 
beneficially performed a part was entitled to compensation at the 
price named per 1,000 for each 1,000 feet delivered, but that 
this right to recover pro rata for the part performed was subject 
to a set-off or counter-claim for the damages sustained by the 
defendant by the non-fulfillment of the remainder. Had the 
contract been entire there could have been no recovery whatever 
by the plaintiff for any part performance, but only an action by 
the defendant for the breach by plaintiff of the entire contract. 

In McKnight v. Dunlap, Dunlap sued McKnight for the price 
of 3,107} bushels of malt at 80 cents a bushel, which Dunlap 
had delivered to McKnight. McKnight pleaded that these were 
delivered in part performance of a contract to deliver 5,000 
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bushels of malt, which plaintiff had failed to deliver, under a con- 
tract whereby plaintiff was to deliver at such times as defendant 
should desire, and be paid in defendants’ three months’ notes 
whenever $1,000 worth of malt should be delivered. It also ap- 
peared that McKnight had replevied a portion of the malt from 
plaintiff, viz., 1,370 bushels, and that inthis suit plaintiff was 
awarded a return of the 1,370 bushels, and McKnight contended 
that Dunlap’s recovery for the 1,370 bushels in the replevin suit 
was a bar to his recovery in this suit. Judgment for Dunlap for 
the whole 3,107} bushels of malt sued for was reversed, and the 
Court (Paige, J.) says: ‘If the terms of the special contract 
were as offered to be proved by the plaintiff on the trial, the 
question would arise whether Dunlap could in an action against 
McKnight recover for the first 1,000 dollars’ worth of malt 
delivered under the contract, notwithstanding his subsequent 
violation of the contract by failing to deliver the residue of the 
5,000 bushels. He clearly could not recover the price of the 
residue of the 1,737} bushels, the same not amounting to 1000 
dollars’ worth. According to the special contract as offered to 
be proved, the payment for the malt was to be made by the 
defendants’ note at three months, whenever 1,000 dollars’ worth 
should be delivered. As soon as 1,000 dollars’ worth of malt 
was delivered the plaintiff could have called upon the defendant 
for his note for the same. If the defendant refused to give the 
note the plaintiff could immediately have sustained an action 
against him for a violation of the contract, and if the defendant 
had given his note at three months, when it became due the 
plaintiff could doubtless have enforced its payment by suit.’’ 

** But the defendant in such suit for a violation of the con- 
tract could have recouped his damages sustained by the plaintiff’s 
non-fulfillment of the contract,’ citing Reab v. McAllister,' 
per ©h. Walworth. 

In 5 N. Y. 537, the judgment of reversal and new trial de- 
scribed in 4 Barb. 36, had been followed by a new suit in which 
McKnight appears as plaintiff suing for damages for a breach of 
Dunlap’s contract to deliver him 5,000 bushels of malt, in which 
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suit McKnight, plaintiff, recovered a judgment for $581.82 
damages, being the excess of the profit which McKnight would 
have made had Dunlap performed his entire contract over the 
value of the goods Dunlap had actually delivered in part per- 
formance and remained unpaid for. It was this judgment for 
excess of damages over benefits which was in 5 N. Y. 537 
affirmed, thus in effect finally determining that the plaintiff in 
the second suit, viz.: McKnight, could recover damages for the 
non-delivery of the part undelivered, subject to deduction of the 
value of the part delivered. 

In per Lee v. Beebe,' vendors who had agreed to deliver to the 
vendees ** all the coal they would want until spring at $5.50 per 
ton,’’ and nothing in the contract: indicated that payment was 
to be postponed or credit to be given, it was held that each order 
called for was payable on delivery, subject to the vendees’ right 
to recoup any damages he might sustain by the failure of the 
vendor to deliver the whole quantity. No failure to pay arose 
in the case, but the vendor’s failure to deliver was based entirely 
on the fact that coal had risen. His right to recover for the coal 
delivered was held to be at all times ‘subject to defendants’”’ 
right to recoup such damages as they may have sustained by a 
non-performance of the full contract.’’ This is equivalent to 
saying that no right to rescind the contract existed, that to res- 
cind it was itself a breach, but that no severer penalty for the 
breach existed than to require the vendor to pay the damages 
sustained by the vendee in consequence of the rescission. 

In Swift v. Opdyke,? the vendor sold two parcels of blankets, 
one of seven bales and one of five bales, to come by different 
vessels and out of larger packages. The vendee defended on 
the ground that these twelve bales were part of an entire con- 
tract to deliver twenty-two bales, and the remaining quantity 
not having been delivered, the portion actually delivered was 
forfeited. The court held that the portion delivered was not 
forfeited by the failure to deliver the whole, notwithstanding 
such failure was ever so clearly by plaintiff's breach, but that 
plaintiff in recovering for the part delivered must submit to a 
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set-off of the damages sustained by defendant, through plaintiff's 
failure to deliver the whole. This clearly shows that there is no 
right of recovery, or of rescission of a partly performed entire 
contract, except subject to the right to set-off or counter-claim 
the damages arising to the other party from the failure of the 
plaintiff to perform the whole contract. 

Collecting all these cases, they establish that the doctrine of 
rescinding contracts in a manner to work a forfeiture never ap- 
plied to any but entire contracts; that no contract is entire 
where neither performances nor payments can be consummated 
in one act; that in the class of contracts where both performance 
and payment are subdivided into installments the doctrine of 
conditions precedent does not apply after performance on both 
sides has begun, and that in such a contract, whichever party 
breaks the contract, after performance has begun in good faith 
on both sides by the delivery and acceptance of one installment 
of goods by the vendor and the making of one payment by the 
vendee, provided the breach be not willful and intended, the 
rights of both parties remain unaffected and both are entitled 
to the same result, viz., an accounting between them an a judg- 
ment in favor of either for the balance of benefits he has 
received through the part performance over the injuries he 
inflicts by his failure to fully perform. 
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THE HUSBAND-SEDUCER. 


One of the most striking inequalities attributed to the common 
law of husband and wife is the tradition that although the hus- 
band has a right of action for the seduction of his wife, the wife 
has none for the seduction of her husband. It is much to the 
credit of the common law, however, that it was never laid down 
in so many words that the right did not exist in the nature of 
things, but only that owing to the common law theory of marital 
unity and the husband’s all-devouring superiority, the wife could 
not sue without joining him, because the recovery would belong 
to him, and it would be very illogical to allow him to sue to put 
money in his own pockets for his own wrong-doing. The com- 
mon Jaw was nothing if not logical and consistent, and having 
invented this neat little fiction for the oppression of the weaker 
and better sex, it looked sharply to it that no advantage should 
be left to the woman which in the smallest degree impugned the 
complete barbarity of its technical rules. As Blackstone mildly 
put it: ** The inferior hath no kind of property in the company, 
care, or property of the superior, as the superior is held to have 
in those of the inferior; therefore the inferior can suffer no loss 
or injury.’ It must be admitted that the common law has 
bravely kept up this consistency almost down to the present 
moment, for now by the law of England, although it is wrong 
for the wife to commit adultery, yet it is not wrong for the 
husband. Allowances must be made for the superior animal, . 
and the innocent but inferior wife shall not even have the poor 
satisfaction of damages from his co-respondent (although it does 
the husband no pecuniary harm, and may indirectly benefit him 
by enriching the wife), because it is a reflection upon his errancy. 
Judicial heads in wigs, and I regret to say, not in wigs, have 
laid down this cruel and despicable nonsense. The only approach 
to equality in the matter is the recent abolition of the husband’s 
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action of seduction in England, but the evening up of the scales 
is characteristic, for rather than concede the apparent right to 
the wife the legislature denied it to the husband. 

There is only one English case in point, and that is the adven- 
turous and enterprising action of Lynch v. Knight.1_ The action 
was for slanderous words spoken of the wife and occasioning the 
loss of her husband’s society. Lord Wensleydale, ‘* not without 
considerable difficulty and doubts,’’ held that the action would 
not lie. He said: ‘* The assistance of the wife in the conduct 
of the household of the husband, and in the education of his 
children, resembles the service of a hired domestic, tutor, 
or governess ; is of material value capable of being estimated in 
money ; and the loss of it may form the proper subject of an 
action. Mental pain or anxiety the law cannot value, and does 
not pretend to redress, when the unlawful act complained of 
causes that alone. The loss of such service of the wife, the 
husband, who alone has all the property of the married parties, 
may repair by hiring another servant ; but the wife sustains only 
the loss of the comforts of her husband’s society and affectionate 
attention, which the law cannot estimate or remedy. She does 
not lose her maintenance, which he is still bound to supply; the 
recovery of compensation must be by joining the husband in the 
suit, who himself must receive the money, which would not 
advance the wife’s remedy. The wife is in fact without redress 
by any form of action for an injury to her pecuniary interests.”’ 
Lord Campbell said: ** Nor can I allow that the loss of 
consortium, or conjugal society, can give a cause of action to the 
husband alone. But the loss of conjugal society is not a pecu- 
niary loss, and I think it may be a loss, which the law may recog- 
nize, to the wife as well as the husband. The wife is not the 
servant of the husband,’’ etc. Lord Cranworth was * strongly 
inclined to think” that this view was correct, and Lord 
Brougham was * rather inclined to think ’’ the contrary, but both 
agreed that the action did not lie because the slander was not 
proved, 

The earliest case in a court of last resort in this country was 


19H. L. Cas. 577. 
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Westlake v. Westlake,' an action of slander, in which it was 
held that the action would lie, under a statute conferring on the 
wife all ** rights in action ’’ which ‘* have grown out of a viola- 
tion of any of her personal rights.’’ In the discussion it was 
shown that the wife could always sue alone in the ecclesiastical 
courts, and the right at common law was treated as doubtful, on 
the authority of the Lynch case, and the court observed: — 

‘*Before marriage the man and woman are endowed with the 
same personal rights. * * * In this State neither the hus- 
band nor wife unconditionally surrender their personal rights by 
consummating the contract of marriage. On the contrary, each 
acquires a personal as well as a legal right to the conjugal society 
of the other, for the loss of which either may sue separately.”’ 
In this three judges concurred, but two others dissented on the 
ground that the statute left the wife’s ‘* personal rights ’’ to be 
determined as at common law, and did not create any new 
rights. 

In Malford v. Clewell,? if had been held that the action would 
not lie at common law nor under a statute giving an action for 
injuries to person or character. 

In Logan v. Logan,’ it was held, very curtly, by a majority of 
one, that the wife could not maintain an action for slanderous 
words depriving her of her husband’s society, under a statute 
giving her a separate action for ‘‘ injuries to person or char- 
acter.’’ There was no expressed consideration of the point, 
and Elliott, C. J., and Woods, J., dissented. 

The same was held in the Federal Cireuit Court for Kansas in 
Mehrhoff v. Mehrhoff,* under a statute enabling a married 
woman to sue in the same manner as if unmarried, the court 
observing that it was the intent ‘* that a woman so far as the 
power to assert or maintain her rights in a court is concerned, 
should not be affected by coverture.”’ 

In Foot v. Card,® it was held that a wife may sue for the 
alienation and loss of her husband’s conjugal affections and 
society, in her own name, and without joining her husband as 


184 Ohio St. 691; s. c. 32 Am. 377 Ind. 558 (A. D. 1881). 
Rep. 397 (1878). 4 76 Fed. Rep. 13 (1886). 
2 21 Ohio St. 191. 5 58 Conn. 4 (1889). 
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co-plaintiff, as the damages belong solely to her. The court 
said: ‘* So far forth as the husband is concerned from time im- 
memorial, the law has regarded his right to the conjugal affec- 
tion and society of his wife as a valuable property, and has 
compelled the man who has injured it to make compensation. 
Whatever inequalities of right as to property may result from 
the marriage contract, husband and wife are equal in rights in 
one respect, namely, each owes to the other the fullest possible 
measure of conjugal affection and society —the husband to the 
wife all that the wifeowes to him. Upon principle, this right 
in the wife is equally valuable to her, as property, as is that of 
the husband to him. Her right being the same as his in kind, 
degree and value, there would seem to be no valid reason why 
the law should deny to her the redress which it affords to him. 
But from time to time courts, not denying the right of the wife 
in this regard, not denying that it could be injured, have never- 
theless declared that the law neither would or could devise and 
enforce any form of action by which she might obtain damages. 
Inasmuch as by universal consent, it is of the essence of every 
marriage contract that the parties thereto shall, in regard to 
this particular matter of conjugal society and affection, stand 
upon an equality, we are unable to find any support for the 
denial in this reason; and the right, the injury and the conse- 
quent damage being admitted, then comes into operation another 
rule, namely, that the law will permit no one to obtain redress 
for wrong except by its instrumentality; and it will furnish a 
mode for obtaining adequate redress for every wrong. 

‘«¢ There are good reasons for the rule that the husband should 
join in a complaint for damages resulting from an injury to the 
person, property, reputation or feelings of the wife in every case 
other than that before us. Whenever in any of these she suffers, 
presumably he suffers. He has a direct pecuniary interest in the 
result, and the defendant is entitled to protection from a second 
judgment. But in the case before us it is the pith and marrow 
of the complaint, that in alienating the husband’s conjugal affec- 
tion from the wife, in inducing him to deny his conjugal society 
to her, in persuading him to give his adulterous affections and 
society to the defendant, the latter has inflicted upon the plaint- 
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iff an injury by which, from the nature of the case, it is impossi- 
ble for the husband to suffer injury; for which it is impossible 
for him to ask redress, either for himself or for his wife. 
To ask in his name would be to plant the seeds of 
death in the cause at the outset; and the law does not 
compel those who have suffered wrong so to ask for redress 
as to insure denial. In a case of this kind the wife can only 
ask for damages by and for herself. The law cannot make re- 
dress otherwise than to her solely, apart from all others, espe- 
cially apart from her hushand; for no theory of the law as to 
the merger of the rights of the wife in those of the husband 
could include her right to his conjugal affection and society. 
Although all other debts and rights to her might go to him, 
there yet remained this particular debt from him to her, abso- 
lutely alone, and beyond the reach of the law of merger. So 
long as she, on her part, kept the marriage contract, no interest 
in this right can be taken from her. The husband cannot ac- 
quire any interest in it. She cannot transfer any. Of legal 
necessity therefore damages for injury to this right must be to 
her solely. If the law should permit the husband to share 
therein, it would be to the extent of such share to deny justice. 
This the law may not do. Moreover, even if it be so that upon 
the recovery of damages by the wife for this injury to her sole 
right the law would give to the husband the custody thereof as 
her trustee, that would not be a sufficient answer to the action in 
its present form.”’ 

Counsel for defendant in this case observed: ‘* None of the 
profession have ever thought that a woman could be sued for 
seduction any more than she could be prosecuted for rape; and 
when the day comes that the courts are open for a woman to be 
paid in dollars and cents for the hours her husband has spent 
with some other woman, the days of all sorts of modesty and 
delicacy in woman are gone.’’ But women are punishable 
for abetting a rape, and the basis of the last argument would 
make against the husband’s action of crim. con. 

In Bennett v. Bennett,’ it was held that the right of action 


1116 N. 845 (1889). 
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exists at common law, and under a statute which provides that 
a married woman may sue and be sued as if single. Vaun,J., 
reviewed the previous cases in the State as follows :— 


*¢ According to the following cases a wife can maintain an 
action, in her own name and for her own benefit, against one 
who entices her husband from her, alienates his affections and 
deprives her of his society.1_ There appears to be no reported 
decision in this State holding that such action will not lie, except 
Van Arnam v. Ayers.?, That case was decided at special term, 
in 1877, and the learned justice who wrote the opinion therein, 
as a member of the general term when the case now under con- 
sideration was affirmed, concurred in the result, and stated that 
owing to recent authorities, he thought the right of action 
should be upheld. Some of the cases rest mainly upon the 
statute already alluded to, and sustain the action upon the 
theory that enticing away the wife is such an injury to the per- 
sonal rights of the husband as to amount to an injury to the 
person, while others proceed upon the ground that the loss of 
consortium is an injury to property in the broad sense of the 
word, ‘which includes the things not tangible or visible, and 
applies to whatever is exclusively one’s own.’ Jaynes v. 
Jaynes,*® sustains the action upon either ground, although 
prominence is given to the latter. Several of the cases justify 
the action generally, without allusion to any statute. 

‘* None of these cases discuss the question on principle to any 
extent, or are of much interest or authority. Two of them 
were at nisi prius, and give merely the charge to the jury. 
Neilson, J., in the Breiman case, however, cogently says: ‘It 
is no answer for the defendant to say that the plaintiff could 
seek redress against her husband, bring an action for divorce, 
and crying for bread possibly obtain an order that he pay 
alimony. It would be a reproach to the law, alike illogical and 
immoral if such a defense could prevail.’ ”’ 


1Jaynes v. Jaynes, 89 Hun, 40; Lewis, Jd. 226; Simmons v. Simmons, 
Breiman v. Paasch, 7 Abb. N.C. 249; 4N.Y. Supp. 221. 
Baker v. Baker, 16 Jd. 293; Warner 2 67 Barb. 444. 
®. Miller, 17 Jd. 221; Churchill v. 3 Supra. 
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As to the common-law right he proceeded :— 

‘* The actual injury to the wife from the loss of consortium, 
which is the basis of the action, is the same as the actual injury 
to the husband from that cause. His right to the conjugal soci- 
ety of his wife is no greater than her right to the conjugal 
society of her husband. Marriage gives to each the same rights 
in that regard. Each is entitled to the comfort, companion- 
ship and affection of the other. The rights of the one and the 
obligations of the other spring from the marriage contract, are 
mutual in character, and attach to the husband as husband and 
to the wife as wife. Any interference with these rights, 
whether of the husband or of the wife, is a violation, not only 
of a natural right, but also of a legal right, arising out of the 
marriage relation. It is a wrongful interference with that 
which the law both confers and protects. A remedy not pro- 
vided by statute, but springing from the flexibility of the com- 
mon law, and its adaptability to the changing nature of human 
affairs, has long existed for the redress of the wrongs of the 
husband. As the wrongs of the wife are the same in principle, 
and are caused by acts of the same nature as those of the hus- 
band, the remedy should be the same. What reason is there 
for any distinction? Is there not the same concurrence of loss 
and injury in the one case as in the other? Why should he 
have a right of action for the loss of her society, unless she also 
has a right of action for the loss of his society? Does not the 
principle that ‘the law will never suffer an injury and a damage 
without a remedy’ apply with equal force in either case? 
Since her society has a value to him capable of admeasurement 
in damages, why is his society of no legal value to her? Does 
not she need the protection of the law in this respect at 
least as much as he does? Will the law give its aid to him and 
withhold it from her? * * * But marriage only suspended 
her personal rights; it did not annihilate them, or transfer 
them absolutely to her husband.’”’ Bradley, J., concurring, 
observed 

‘¢The cause of action is the wrongful deprivation of the 
plaintiff of that to which she is entitled by virtue of the marital 
relation. It arises from the denial to her of that which the 
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marriage contract gave her and which she, unmolested, had 
the right to have and enjoy. The conjugal society of the 
parties to it is an essential requirement of such a contract and 
relation. And when that due from the husband is wrongfully 
taken from her the consequences are her loss, and hers 
alone. The plaintiffs right to the chose in action, spring- 
ing from the defendant’s act, which produced such loss to her, 
was derived from the marriage contract. It belonged to her — 
was her property ; and since she is permitted by statute to have 
and assert proprietary rights, independently of her husband, 
and as provided by the section of the Code before mentioned, to 
alone and for her benefit prosecute actions, there seems to be 
nothing in the way of the plaintiffs right to maintain this 
action.”? Haight and Parker, JJ., dissented, but no written 
dissenting opinion is reported. 

Counsel for defendant in this case, speaking of the relations 
of man and wife, observed: ‘* They are as accurately drawn and 
as firmly portrayed in the proverbs and the writings of Paul as 
by the pen of any modern writers.’’ He argued strenuously 
against the policy of the action, calling it ‘* the sowing of drag- 
ons’ teeth,’’ and contended that it was no more maintainable 
than one against a person who should maliciously persuade the 
husband to go to war or tothe Polar regions, in which he should 
lose his life. Counsel seemed to lose sight of the distinction, 
that in the supposed persuasions there is nothing immoral. He 
also raised the ingenious argument that ‘his is the master 
mind,’’ ** his will must be his guide,’’ and it cannot be supposed 
that he is seduced! As the action was against the husband's 
father, this must be allowed some force, but it was a question of 
fact. There was a verdict for $3,500. Counsel for plaintiff 
made a zealous brief, on appeal, in which he asked: ‘* Are 
human vultures to be allowed, with the sanction of the courts, to 
pray upon defenseless women, to destroy the home, to under- 
mine society and threaten the very existence of the State, not 
only with impunity, but with approval?’’ 

In Seaver v. Adams,! it was held that under the statute enact- 


1 N. H. (1890), 19 Atl. Rep. 776. 
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ing that a married woman may sue in all matters in laws or 
equity for any wrong done her, this action may be maintained, 
observing, *‘ as the only reason why the wife formerly could 
not maintain an action for the alienation of her husband’s affec- 
tions was the barbarous common-law fiction that her legal exist- 
ence became suspended during the marriage and merged into 
his, waich long since ceased to obtain in this jurisdiction; there 
remains now no other semblance of a reason, in principle, why 
such an action may not be maintained here.’’ Citing the 
Westlake, Bennett, Foot and Mehrhoff cases. 

In Waldron v. Waldron, United States Circuit Court for the 
northern district of Illinois, Bunn, J., charging the jury, said: 
** A woman may also maintain an action against another woman 
for wrongfully or intentionally destroying the affection of her 
husband, or persuading, enticing, or alluring him to desert or 
abandon her. * * * There is no greater injury, socially 
speaking, which one person can do to another, than to wantonly 
interfere with and break up the marital life of husband and wife. 
For such an injury to the rights of the individual, the law gives a 
right of action on the case for damages against the wrong-doer in 
favor of the party injured.’’ The plaintiff had a verdict for 
$17,500. 

In Duflies v. Duflies,? it was held that one who entices away a 
husband is not liable in damages to the wife, for the loss of his 
society and support, either at common law or under a statute 
giving her a right of action for injury to person or character. 
The statute, it will be noticed, is like that of Indiana. The 
court said: — 

‘* How can she be said to have a right of action to recover 
damages which she could neither own nor enjoy. More prop- 
erly the right of action was in the husband, in the interest or on 
account of his wife. The common law could not recognize a 
right of action in the wife to sue for the loss of her husband’s 
society, without involving the absurdity that the husband might 
also sue for such a cause. The wife having no right of prop- 
erty, at common law, in any damages recovered on her account, 


1 45 Fed. Rep. 315 (1890). 2 76 Wis. 374 (1890). 
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for any cause, neither could she have any right of action to 
recover them. This may have been grossly wrong, but such was 
the theory of the common law, and to make it consistent, the wife 
had no such right of action. The wife was not only inferior to 
the husband, but she had no personal identity separate from her 
husband.”’ ‘It is not surprising that so great and gallant and 
learned and humane a judge as Lord Campbell should hold”’ 
as he held in the Lynch case. The court admitted that the 
decision in the Westlake case was right because ‘‘the right of 
the wife to the society of the husband was a £ personal right’ 
under the statute.’’ But the court then grow amusing (to me), 
when they say: ‘* Whatever equality of rights with her husband 
she may have, it is not proper to say that ‘ her right to the soci- 
ety of her husband is the same in kind, degree and value as his 
right to her society.” There are natural and unchangeable con- 
ditions of husband and wife that make that right radically 
unequal and different. The wife is more domestic, and is sup- 
posed to have the personal care of the household, and her 
duties in the domestic economy require her to be more 
constantly at home, where the husband may nearly always 
expect to find her, and enjoy her society. She is purer 
and better by nature than her husband, and more governed 
by principle and a sense of duty and right, and she seldom 
violates her marriage obligations or abandons her home, 
or denies to her husband the comforts and advantages of her 
society by any inducement or influence of others, without just 
cause. Actions against others for enticing her away from her 
home and her husband’s society are not frequent. She is pro- 
tected from such wrong, not only by her integrity of character, 
but by greater love for her family, and the comforts and genial 
influences of home life. With the husband the case is different. 
He may not be his wife’s superior, in the sense of the common 
law, or in any thing, and may be her inferior in many things, 
but he is charged with the duty of providing for, maintaining 
and protecting his wife and family. He is engaged for this pur- 
pose, in the business and various employments of the outside 
world, that must necessarily, more or less, deprive his wife of 
his society. The exigencies of even his legitimate business may 
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keep him away from her and his home for months or years. He 
is exposed to the temptations, enticements and allurements of 
the world, which easily withdraw him from her society, or cause 
him to desert or abandon her. Others may entice or induce him 
to do many things, for business or pleasure, which may deprive 
his wife of his society. The wife had reason to expect all these 
things when she entered the marriage relation, and her right to 
his society has all these conditions, and is not the same in ¢ de- 
gree and value’ as his right to hers. For these reasons, and 
many others, if actions by the husband for the loss or the so- 
ciety of his wife are not frequent, actions by the wife for the 
loss of his society would be numberless. The right of action in 
the wife would be the most fruitful source of litigation of any 
that can be thought of. The loss of his society need not be 
permanent, for a cause of action. For alonger or shorter term, 
if caused by improper inducements or enticements, the right 
would accrue.’’ The idea that the wife should be denied the 
remedy because she so seldom sins in this regard and because 
her husband is so frequently led astray is quite novel. It 
amounts to punishing the wife for her virtue and letting the 
husband off because he is so bad! Cassoday, J., dissented. 

In Doe v. Roe,! it was held that a wife cannot maintain an 
action against another woman for debauching and carnally know- 
ing her husband. The court said: ‘* For such a wrong the law 
does not leave the injured wife without redress. She may ob- 
tain a divorcee and 2 restoration of all her property, real and 
personal, und in addition thereto, alimony, or an allowance out 
of her husband’s estate, and the law will punish the guilty par- 
ties criminally. But does the law, in addition to these remedies, 
secure to her a right of action to recover a pecuniary compensa- 
tion from her husband’s paramour? We think not. We have 
been referred to no reliable authority for the existence of such a 
right, and we can find none. It is true that a husband may 
maintain an action for the seduction of his wife. But such an 
action has grounds on which to rest that cannot be invoked in 
support of a similar action in favor of the wife. A wife’s in- 


1 82 Me. 503 (1890). 
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fidelity may impose upon her husband the support of another 
man’s child, and what is still worse, it may throw suspicion upon 
the legitimacy of his own children. A husband’s infidelity can 
inflict no such consequences upon his wife. If she remains vir- 
tuous, no suspicion can attach to the legitimacy of her children, 
and an action in favor of the husband for the seduction of his 
wife has been regarded as of doubtful expediency. It has been 
abolished in England,! and the trials we have had in this country 
of such actions are not very encouraging. They seem to be bet- 
ter calculated to inflict pain upon the innocent members of the 
families of the parties than to secure redress to the persons in- 
jured, and we fear such would be the result if such actions were 
maintainable by wives. Such a power would furnish them with 
the means of inflicting untold misery upon others, with little 
hope of redress for themselves. At any rate, we are satisfied 
that the law never has, and does not now, secure to wives such a 
power; and if it is deemed wise that they should have it, the 
legislature and not the court must give it tothem.’’ Some of 
this reasoning would not be applicable to those numerous States 
where adultery is not a crime. There are wives who are con- 
scientiously opposed to divorce, and alimony is frequently a 
very insufficient and precarious provision. 

The modern elementary writers generally maintain the right 
position. ‘* To entice away or corrupt the mind and affection of 
one’s consort is a civil wrong, for which the offender is liable to 
the injured husband or wife. The gist of the action is not the 
loss of assistance, but the loss of consortium of the wife or hus- 
band, under which term are usually included the person’s affec- 
tion, society or aid.’’?  «* We see no reason why such an action 
should not be supported, where by statute the wife is allowed, 
for her own benefit, to sue for personal wrongs suffered by 
her.”’ 

Schouler is in doubt,‘ citing the conflicting cases in the New 
York Supreme Court, but not the Westlake case, and of course 
none of the very recent cases. 


1 Bouv. Dict., Tit. Crim. Con. 


3 Cooley Torts, 228. 
? Bigelow Torts, 153. 


4 Dom. Rel., § 41. 
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Mr. Bishop, in the last and very recent edition of his great 
work on ** Marriage, Divorce and Separation,”’ cites the West- 
lake and Bennett cases, but declines to commit himself in opin- 
ion on the point, and although accessible and naturally to be 
expected in such a recent treatise, no mention is made of the 
Foot, Duffies, Doe, Waldron, or Seaver cases. 

The very latest expression on this subject is by the Indiana 
Supreme Court in Postlewaite v. Postlewaite,' where it was held 
that such an action may be maintained by a divorced woman 
for alienating the affections of her former husband. The 
court distinguish the Logan case, but very clearly intimate 
that they would rule that question differently now. They 
say :— 

‘*The weight of authority now goes to the extent of holding 
that a married woman has a right of action at common law for 
such injuries, though she may be in some jurisdictions without 
power of asserting such right; and that this very lack of power 
furnishes the reason why we have not had more decisions upon 
the subject. * * * Certainly it would seem that if the 
common law itself is now liberally interpreted in this regard, in 
jurisdictions where it still prevails, under a system such as ours, 
where its provisions in reference to the disabilities of married 
women have been almost entirely wiped out, the time has come 
when the courts of Indiana must recognize and accept principles 
so plainly and obviously in harmony with the spirit of law- 
making power in this as well as in the majority of the jurisdic- 
tions of this country.’’ They then cite and disapprove the 
contrary cases, and continue: ‘* But we think the decided weight 
of authorities is in the opposite direction, and it seems to us 
that the reasons given on that side are much more convincing, 
and the ruling is better adapted to the circumstances of our. 
present society.” 

I think this must necessarily conclude the court on the question 
of my discussion. It is difficult to see how the divorced woman 
can sue for the enforcement of the right unless she possessed it 
while and as a wife. 


1 28 N. E. Rep. 99. 
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On the whole, in view of the favorite boast of the ancient 
common law that there was a remedy for every right, I find it 
difficult to believe that it was considered that the wife at common 
law had any such right as that in question, when the attempt 
to enforce it could not have been made without joining the hus- 
band as a plaintiff, and the fruits would have belonged to the 
husband if the attempt were successful, and when the practical 
result would have been to enrich the husband for his own wrong- 
doing. The Foot case must be regarded as a humane departure 
from the ancient rule independent of statute. 

VOL. XXVI. 4 
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UNBORN CHILDREN AND THEIR RIGHTS. 
oF CARRIER OF PassENGERS FOR INJuRY TO UNBorRN CHILD. 


In an action against a railway company for damages caused to 
the plaintiff by the negligence of the defendants, the statement 
of claim alleged that at the date of the injuries complained of, 
the plaintiff’s mother was quick with child, namely, the plaintiff, 
to whom she afterwards gave birth ; that the said mother, being 
so quick with child, was received by the defendants as a passen- 
ger, to be safely and securely carried for reward to the defend- 
ants. Averment that the defendants so negligently and 
unskillfully conducted themselves in carrying the said mother, 
and the plaintiff, being then en ventre sa mere, that the plaintiff 
was thereby wounded, permanently injured and crippled. 
Held on demurrer, that the statement of claim disclosed no cause 
of action. 

That is, in brief, an epitome of the chief facts of the extraor- 
dinary case of Mabel Walker v. Great Northern Railway Com- 
pany of Ireland, recently tried in the Queen’s Bench, at Dublin, 
Ireland, and now reported.’ The facts of the case were of so 
unusual a character that it is as well to set them out somewhat 
fully, together with the cases cited. The plaintiff claimed 
£1,000 damages. 


ARGUMENTS IN SUPPORT OF THE DEMURRER. 


The counsel for the defendants, arguing in support of the de- 
murrer, urged that the infant plaintiff was not, at the time of the 
alleged accident, a person in rerum naturd, and therefore, could 
not sustain the present action. Where a person dies leaving his 
wife enceinte, the common law, not considering the infant en ventre 


128 L. Rep. Ir. 69. 
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sa mere to be in existence, casts the freehold on the person who 
is then heir.’ The liability of railway companies for injuries to 
passengers is founded on a contract to carry, express or implied, 
or a duty to persons who are lawfully on the railway by the 
company’s license or invitation. In this case their contract was 
only with the plaintiff's mother to carry her safely. They never 
contracted to carry the present plaintiff, and they never received 
or invited her to be upon their railway for carriage, and there- 
fore no liability arose. No analogy could be drawn from cases 
of unborn infants suing under Lord Campbell’s act for injuries 
to the parent, as in the George and Richard,” because the law 
under that act is governed by principles which apply to cases of 
an infant’s property or rights as the child of its parents. Further, 
it was argued, no authority could be shown for this action, which 
was altogether unprecedented. Thus argued learned counsel; 
but during the course of his argument some pertinent remarks 
were made by the judges, sometimes provocative of laughter. 


Dr1aLocues BETWEEN COUNSEL AND JUDGES. 


Counsel for the defendants was contending that it was absurd 
to hold that the plaintiff could sustain any claim in law. In the 
first place, no contract was or could have been made between the 
plaintiff and the defendants, inasmuch as the plaintiff was not 
in the land of the living at the time. 

Mr. Justice O’ Brien — She could not buy a ticket, at any rate. 

Counsel — That would have been difficult. The law holds a 
company bound to carry in safety any person whom it invites or 
accepts as a passenger, but there was no invitation or acceptance 
here. 

The Lord Chief Justice —If the child had been born on the 
journey, what would you say? 

Counsel — That case is the subject of a decision. 

The Lord Chief Justice — It would at least be a bare licensee. 

Mr. Justice O’ Brien —It would certainly be a bare one. 


1 Cruise’s Digest, Vol. 3, Title 29, pp. 762, 763; Russell on Crimes, p. 
Descent, Chap. 38, § 11. See also 645. 
Richards v. Richards, Johns. 754, at 2L. R.3 Ad. & Ecel. 466. 
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ARGUMENTs OF PLAINTIFF’s COUNSEL. 


Plaintiff’s counsel quoted a large number of cases, which, how- 
ever, their lordships, the judges, apparently did not think much 
of. Life begins, in contemplation of law, pointed out counsel, 
as soon as an infant is able to stir in its mother’s womb.! A 
child en ventre sa mere is a person in rerum naturd and by the 
rules of the common and civil law is to all intents and purposes 
a child.?, The court will grant an injunction in such a child’s 
favor to stay waste, as in Sutterel’s case cited in Hale v. Hale, 
Finch’s Pree, in Ch. 50, and Musgrave v. Parry.’ If a child en 
ventre sa mere receives before birth from a person a mortal 
wound the act amounts to murder.‘ For the assertion of rights, 
or the protection of property, of an infant en _ ventre 
sa mere, the law considers a child to have commenced its 
existence as soon as it is conceived in the womb;> and such 
a child is now considered for all purposes as if actually born. 
As to the right of an infant en ventre sa mere to recover 
damages by virtue of the provisions of Lord Campbell’s act, this 
has been established by The George and Dragon, supra. 
Further, a passenger’s right to be safely carried does not depend 
upon his having made a contract, but upon the fact that he 
is a passenger, and that fact casts on the company a duty to 
carry safely. The plaintiff was in the train lawfully, without 
fraud, and with the company’s consent, and whilst so upon the 
railway was injured by the admitted negligence of the defend- 
ants, and is entitled to compensation. During the argument of 


1 Black Com. vol. 1, p. 116; 3 Inst. 
p. 50. 

2 Wallis v. Hodson, 2 Atk. 116; 
Burdet v. Hopegood, 1 P. W. 486; 
Blasson v. Blasson, 2 De G. J. & S. 669. 

3 2 Vern. 710. 

* Rex v. Joseph Senior, 1 Mood, C, 
C. 346; The Queen v. West, 2 Car. & 
Kir. 784; Russell on Crimes, vol. 1, p. 
646, and 3 Inst., p.50, may also be con- 
sulted. 

5 Thelluson ». Woodford, 4 Ves. 
227 ; and seealso Daniell, ch. Pr., p. 105. 


6 Reference was made also to Dal- 
yell v. Tyer, 28 L J. Q. B. 52; Mar- 
shall v. York, Newcastle and Berwick 
Railway Co., 11 C. B. 655; Austin v ~ 
Great Western Railway Co., L. R. 2 Q. 
B. 442; Stockdale v. Lancashire and 
Yorkshire Railway Co., 11 W. R. 650; 
Martin v. Great Indian Peninsula Rail- 
way Co., L. R. 3 Ex. 9; Metropolitan 
District Railway Co., 4C. P. Div., 
267; 5C. P. Div. 157; Bevan on Negli- 
gence, p. 641. 
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the cases, it was pointed out how the criminal law took cog- 
nizance of an unborn child. If a man administered poison 
to a woman who was enceinte, and the child was still-born, the 
offense was misprision. If the child was born alive, and 
died from the effects of the poison so administered, the offense 
was murder. For the purpose of sustaining a plea of injury 
to an infant en ventre sa mere, the law recognizes that the 
child was personally in existence — a person in rerum naturd — 
and it was entitled to all the benefits which courts of justice were 
enabled to give it for compensation for injuries suffered by it. 
The mother being a passenger and having met with injuries 
from which the child was born a cripple, there was no reason or 
justice why the child should not be entitled to compensation. 
Supposing the child had been born in the progress of the 
journey, surely it could not have been contended, if the child 
had been then injured, that it was not lawfully on the railway, 
and not entitled to the same consideration as the mother, who 
had taken a ticket and who was traveling on the railway at the 
time. The other branch of the case was—assuming that the . 
child was in the eyes of the law a person entitled to bring this 
action, the question arose as to what duty there was in the rail- 
way company to carry that child, there being admittedly no 
contract with the infant. It might be urged that the child was 
entitled to take the benefit of the contract entered into with the 
mother. This was a tort independent of contract, and a child 
carried on the railway under the circumstances mentioned was 
entitled to damages. It was further pointed out that it would 
be hard on a child, which, through the negligence of a com- 
pany, was born maimed and crippled, that it should have no 
remedy. There was no more risk in carrying a passenger in 
the position the plaintiff was in at the time than in any other, if 
reasonable care was taken, and this case had only arisen because 
there had been negligence on the part of the company. Suppose, 
said counsel, a mother had a child a day old in her arms, and 
that neither the ticket collector nor the other officials observed it 
wrapped up, could it be said that because they were not aware 
she had this child in her arms, that if it suffered from a collision 
such as this, an action could not be maintained? An infant en 
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ventre sa mere ought to be put in exactly the same position as a 
child a day old in its mother’s arms. Further, suppose a child 
had been born from the result of a collision, and that it had 
been then injured, clearly, the child would have been entitled in 
just the same way as if it had been carried in the mother’s arms. 
The law compels railway companies to use reasonable care and 
skill. Unless, therefore, this child could be shown to be in the 
position of a trespasser —and it was not in that position— it 
was entitled to be regarded as a passenger, and the same obliga- 
tion rested on the company to use the same reasonable care and 
skill towards it that the law would have rendered reasonable on 
their part if the child had been alive and enjoying a separate 
existence from the mother. 


PLAINtTIFF’s COUNSEL AND THE JUDGES. 


During the course of counsel’s speech some interesting argu- 
ments took place between counsel and the judges. 
The Lord Chief Justice asked, when did the cause of action 


arise ? 

Counsel—At the time of the accident. 

The Lord Chief Justice—And were you a reasonable creat- 
ure then? 

Counsel—We were in rerum natura. 

Mr. Justice O’ Brien—Are you a reasonable creature now? 

Counsel claimed that the principle of the law was that the life 
of every human being should be protected against negligence, 
and contended that it was against the spirit of that principle to 
say that a child should be born into the world a cripple from the 
injuries its mother sustained in a railway accident, and that yet 
it should have no claim or remedy for such injuries. An action . 
could be maintained on behalf of an infant for injury and waste 
to property to which it is entitled when it was en ventre sa mere. 

Mr. Justice O’Brien said that was all right, so far as the equit- 
able rights of infants were concerned, but he would prefer counsel 
to confine themselves te the point how the railway company could 
be held responsible for injuries to a child which was not in exist- 
ence when they undertook to carry its mother. For example, in 
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all claims for negligence the defendant is entitled to raise the 
answer of contributory negligence. How could such a plea be 
raised in this case? 

Counsel said there could be contribution by third party. 

The Lord Chief Justice, on another occasion, asked, assuming 
a child in the womb is in rerum naturd, would it not be rather 
unreasonable to cast a duty with reference to that child upon the 
railway company when they did not know whether it was in 
rerum naturd or not? 

Counsel submitted that the duty was so cast upon the com- 
pany. It was not an additional duty. 

The Lord Chief Justice—It is a different duty. It is a 
duty towards a different object. 

Counsel said assuming the child was in rerum naturd, the 
status of the child was such as if it was born and as if carried in 
the mother’s arms. 

The Lord Chief Justice remarked that the company had no 
means of obtaining any knowledge as to whether the child was 
in rerum natura. What was the duty of the company towards 
passengers? 

Counsel — To use reasonable care and skill. 

The Lord Chief Justice—Is it not very hard to hold them 
responsible for negligence with reference to a thing they know 
nothing on the face of the earth about? 
Counsel — That is a question of duty at law. 


Tue Rep y. 


Counsel in support of the demurrer then delivered his reply. 
He thought the real question had been wisely lost sight of by 
his learned friends on the opposite side. The real question for 
the consideration of their lordships was whether the fetus on 
the particular 12th June when the railway accident occurred had 
the right of personal action vested in it which now after birth it 
was at liberty to assert. The cases quoted did not really touch 
the present case at all. It was perfectly clear, on a consideration 
of the various cases and of the law on the subject, that there 
would be no claim until a child was born, and the moment they 
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approached the point the child en ventre failed. The real ques- 
tion in the case was whether this foetus had a separate personality 
from the mother so as to be able to bring an action on this 12th 
of June, or to have the right vested in it. Counsel contended 
that it had not; and with regard to the question of negligence, 
there could have been no negligence by the company that could 
have affected the plaintiff, because the plaintiff at that time had 
no personality. The duty of the company, and their contract 
alike, was not a duty to the child but a duty to the mother. As 
to the point which had been raised about a child in arms, a rail- 
way company was bound to carry an infant in arms; but this 
was a separate person, both in the eye of the law and as a matter 
of common sense. In all the cases cited the child had a separate 
existence, a separate personality and was a separate passenger 
carried. For the purpose of negligence the company must see 
what they carried; and what they carried and meant to carry in 
this case was the mother, and not the mother and a child having 
a separate existence. It was the mother alone that was injured, 
and it was by reason of the mother’s injury that the child suffered, 
and not by any injury tothe unborn child. They knew that when 
a mother in such circumstances came to bring an action she was 
largely compensated for the fact that the child suffered in con- 
sequence of the injuries. Although there might have been cases 
of this kind within the last two hundred years, no such action 
had ever been attempted, and a personal action would not lie. 
Though railways had not been in existence for two hundred years, 
an action would lie against a common carrier or even a man who 
ran up against a woman in the street. 


Tue Jupcments— The Lord Chief Justice’s. 


The question in the case was whether a child which sustained 
injuries before it was born, and was afterwards born alive but 
was permanently disabled by reason of the injuries, could main- 
tain an action, or have an action on its behalf maintained, against 
a railway company whose servants were guilty of conduct which 
would have amounted to negligence in the case of a person that 
was born, but who knew nothing and had no means of knowing 
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anything of the child before its birth — that is to say, at the time 
the injuries were inflicted. Counsel for the company said no 
such action lies; that at the time the injuries were inflicted the 
child was not a person in rerum naturd; that it had no person- 
ality; that it was simply part of the mother, and that, therefore, 
no action can be maintained. As supporting their contention 
they principally relied upon an undoubted proposition ot criminal 
law, that under no circumstances is it held, at the present day, 
to be murder to destroy a child whilst in the womb. They 
quoted from Russell on Crimes, where it is stated on the 
authority of Lord Hale, ‘‘ that an infant in its mother’s womb, 
not being in rerum naturd, is not considered as a person who can 
be killed within the description of murder, and thattherefore, if a 
woman being quick or great with child take any potion, or if a 
person stike her, whereby the child within is killed, it is not 
murder or manslaughter.’’ They also relied upon the rule in 
the case of descent at common law, that a child in ventre sa mere is 
considered not in existence, and that the qualified heir was enti- 
tled to the rents and profits until the posthumous heir was born.! 


Tue AUTHORITIES. 


His lordship then proceeded to point out that plaintiff’s counsel 
argued that a child en ventre sa mere could not render the feudal 
services, and, citing from Cruise’s Digest, read a passage which 
stated that this is the exception, and not the rule, and that the 
child en ventre sa mere can take personal estate by succession 
and bequest. Reliance was placed upon the famous case of 
Thelluson v. Wood,? where Mr. Justice Buller, replying to an 
allegation that a child en ventre sa mere was a nonentity, sarcas- 
tically observed: ** Let us see what this nonentity can do. He 
may be vouched in a recovery, though it is for the purpose of 
making him answer over in value. He may be executor. He 
may take under the Statute of Distributions. He may take by 
devise. He may be entitled under a charge for raising portions, 
He may have an injunction, and he may have a guardian.” 


1 Richards v. Richards, Johns. 754. 2 4 Ves. 335. 
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Some other cases put this beyond all doubt. In Wallis v. 
Hudson,! Lord Hardwicke says: The principal reason I go upon 
in the question is, that the plaintiff was en ventre sa mere at 
the time of her brother’s death, and consequently a person in 
rerum naturd ; so that, by the rules of the common and civil law, 
she was to all intents and purposes a child as much as if born in 
the father’s life-time. In the same case Lord Hardwicke also 
took notice that the civil law confined the rules to cases where it 
was for the benefit of the child to be considered as born; but 
notwithstanding, he stated the rule to be that such child was to be 
considered living to all intents and purposes. Counsel for plaint- 
iff also rely upon Coke,? and showed that if a criminal act was 
done to the child when in the womb, and the child was born alive 
and died from the effect of that act, it was murder or manslaugb- 
ter, according to the circumstances; and reliance was espe- 
cially placed upon the case of Rex v. Senior.’ In that case it 
was unanimously decided that a doctor, who, through culpable 
ignorance and want of skill, inflicted a wound on a child in the 
act of being born, and before it was born, and of which it died 
after it was born, was properly found guilty of manslaughter. 
The rules of the civil law were also appealed to: ** Qué in utero 
est perinde ac si in rebus humanis esset cusloditur, quoties de 
commodis tpsius partus queritur, quanguam alii antequam 
nascatur, nequaguam prosit.’’ Another expression of the same 
rule was also referred to: ‘* Qui in utero sunt in toto poent jure 
civili intelliguniur in rerum naturd esse.’’ Further — ** Nascit- 
uri fictione tamen juris pro jam natis habentur quoties de ipsorum 
commodo agitur.’? All these rules were stated to be collected in 
Blasson v. Blasson.* In the case of The George and Richard, 
Sir Robert Phillimore held that a child en ventre sa mere was a 
child within the meaning of Lord Campbell’s act, so as to be cap- 
able, when born, of maintaining an action in respect of the 
pecuniary loss sustained by the death of its father, owing to the 
wrongful act of others done whilst it was inthe womb. These 
were substantially the authorities referred to on behalf of the 
plaintiff. 


1 2 Atk. 117. 
2 3 Inst., p. 50. 


P| 3 1 Moody, C. C, 346. 
42 DeG. J. & S. 670. 
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FurtHer Discussion DEsIRep. 


The Lord Chief Justice then said, having regard to the author- 
ities, he wished it to be clearly understood that in deciding this 
case he did not intend to go to this length —that if a person 
knowing that a woman is enceinée willfully inflicts injuries on her 
with a view to injuring the child, and the child is born a cripple 
or after its birth becomes a cripple, owing to the injuries so 
willfully inflicted, an action does not lie at the suit of the child 
so crippled, when born. He was far from saying that an action 
would lie under such circumstances at the suit of the child when 
born; but before he would hold that an action under such circum- 
stances did not lie, he would desire to hear further discussion as 
to the limitation of the rule of the civil law that a child tn utero 
is considered as already born when it is necessary for the benefit 
of such child so to consider it. The Lord Chief Justice also 
stated he would like to have it further discussed whether that 
rule was limited to taking benefits by succession and bequest, or 
whether it would apply to a case wheie the child has been so 
willfully injured in the womb that it is born a cripple, or becomes 
one after its birth, and is thereby permanently deprived of the 
ability to earn a livelihood. Further discussion was also desired 
as to the generality of the language of Lord Hardwicke in Wallis 
v. Hodson,!— as to what limitation ought to be put upon the 
language of Mr. Justice Buller in connection with what he said 
in Thelluson v. Woodford,? as to why should not children en 
ventre sa mere be considered as generally in existence ; they are 
entitled to all the privileges of other persons — and as to what was 
the principle of the decision in the case of Rex v. Senior.® 
There beyond all question, the injury of which the child died 
after its birth was inflicted before it was born and at a time when 
it would not have been manslaughter in the doctor if the child 
had not been subsequently born alive. The Lord Chief Justice 
also referred to other cases, which may be found in a full report 
of this remarkable case. 


1 Supra. 


3 1 Moody, C. C. 346. 
2 Supra 
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Tue Decision. 


The Lord Chief Justice decided the present case upon a single 
ground, namely, that there were no facts set out in the statement 
of claim which fixed the defendants with liability for breach of 
duty as carriers of passengers. This was not a case of trespass. 
It was now settled law that railway companies do not warrant the 
absolute safety of passengers ; all they undertook with regard to 
passengers was a duty to carry with due and reasonable care, and 
their liability was for negligence arising from a breach of that 
duty. The cases were collected in Macawley v. Furness Rail- 
way Co.,! Hall v. North Eastern Railway Co.? and Macnamera 
on Carriers. There is no absolute or intrinsic negligence; it is 
always relative to some circumstances of time, place or person. 
In the case of Whelan v. Cork Steamship Company,‘ the Lord 
Chief Baron referred to what Mr. Justice Willes said in Gill v. 
The Iron Screw Collier Co.® ‘* Confusion,’’ said that learned 
judge, ** has arisen from regarding negligence as a positive, instead 
of a negative word. It is really the absence of such care as it 


was the duty of the defendants to use.’ 


An Important RULE. 


It is an elementary rule of law that if the action is one that 
can be maintained only in respect of a breach of duty, and that 
particular duty cannot be inferred from the facts stated, objection 
may be taken by demurrer. 

Applying that rule to the present case, the statement of claim 
does not allege either that the mother made any contract in 
reference to the child (the contract was made with the mother in 
respect of herself alone), or that any consideration was received 
by the company in respect of the child, or that the company, 
through its servants or otherwise, knew anything about the child 
or the condition of the mother. 


1L. R. 8 Q. B. 57. 4 Ir. R. 8 C. L. 398. 
R. 16 Q. B. 437. 5 L. R.1C. P. 612. 
3 pp. 485 and 492. 
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However the child in the womb may be regarded, whether as 
part of the mother or having a distinct personality — whether 
an entity or a non-entity — it was, so far as any actual relation 
the company had with it, a non-entity; and therefore, the exist- 
ence of the duty, for the breach of which the defendants would 
be liable as carriers of passengers, cannot be inferred. To 
infer the existence of such a duty from the mere possibility 
that the mother was with child when she was received as a 
passenger by the defendants, would be to act without the sanc- 
tion of any judicial decision, or of any legal principle. The 
demurrer should, therefore, be allowed. 


Nor Wits THE DEFENDANTS’ AUTHORITY.’’ 


In the course of his judgment, delivered in favor of the 
defendants, Mr. Justice Harrison pointed out that when 
the accident occurred the plaintiff was still unborn and 
had no existence apart from her mother, who was the only 
person whom the defendants contracted to carry on their 
line; and no cause of action as against the defendants could 


then exist on the part of the plaintiff or arise after the 
plaintiff was born, from the mere fact that her mother had 
been received by the defendants as a passenger, being at the 
time enceinte of the plaintiff, and that while she was a pas- 
senger an accident occurred through the defendants’ negligence 
which, after the plaintiff’s birth, it appeared, had injured 
her. If it were, however, assumed that such a cause of action 
could exist or arise after the plaintiff’s birth, the plaintiff was not 
averred or shown to have been on the defendants’ railway ‘ with 
the defendants’ authority ’’ when the accident occurred. This was 
proved in the case of Austin v. Great Western Railroad Co.,' where 
a child a little over three years of age and carried openly in its 
mother’s arms into a train, but for whom she took no ticket, was 
held entitled to sue the railway company (as a passenger) for injur- 
ies sustained onthe journey. Inthecaseof Marshallv. York, New- 
castleand Berwick Railway Co.,? it was laid down that the right 


1L, R.2Q. B. 442. 211 C. B. 655. 
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which a passenger has to be carried safely does not depend on his 
having made a contract, but that the fact of his being a passenger 
cast a duty on the company to carry him safely. If there had been 
fraud on the part of the plaintiff or if the plaintiff had been taken 
into the train without the defendants’ authority, no such duty 
would arise. In the present case it was not even averred that 
the defendants knew of the pregnancy of the plaintiff’s mother 
when they received her as a passenger ; it is merely averred that 
in fact she was then quick with child, viz., the plaintiff, to whom 
she subsequently gave birth. 


Carrier Pam ror One, Carries Two. 


Mr. Justice O’Brien pointed out that railway liability was a 
branch of the general law of carriers. The stage coach was the 
predecessor of the railway. The contract of carriage was founded 
on consideration. To the company, as to the stage coach mana- 
ger, a person was some one who could pay the fare. The carrier 
saw the person he was going to carry. His duty was to that 
person. The carrier would be surprised to hear, while he was 
paid for one, that he was carrying two, or even three, for it 
might be a case of twins. He carried for hire. That is the 
fundamental account of his position and liability. There were 
here two elements wanting —the right and the consideration. 
There was no person and no duty. The justice concluded his 
judgment with the forcible enunciation that, in law, in reason, in 
the common language of mankind, in the dispensations of 
nature, in the bond of physical union, and the instinct of duty 
and solicitude, on which the continuance of the world depended, 
a woman was the common carrier of her unborn child. 


An JUDGMENT. 


Perhaps the most erudite judgment of all those delivered on 
this remarkable legal point was that of Mr. Justice Johnson, which 
bristled with references to numerous important cases, and stat- 
utes, with quotations from authorities in Latin, and showed an 
intimate acquaintance with subtle points which arose on all sides. 
In concluding his able judgment, his lordship remarked that the 
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authorities appeared to show that the doctrine which regarded 
an unborn child as born for its own benefit (which was the utmost 
limit of the doctrine ), was a fiction adopted from the civil law by 
the courts of equity for some, but not for all purposes, and far 
more seldom recognized in the courts of law. The present was 
a common law action for personal injuries caused by the negligence 
or breach of duty of the defendants, and it lay on the plaintiff to 
show what was the duty of the defendants towards the plaintiff and 
how itarose. Negligence and duty were respectively relative, not 
absolute terms. It was not contended that the duty arose out of 
contract; the contract was between the defendants and Mrs. 
Walker, and so far as contract was concerned, it was to Mrs. Walker 
the defendants were liable for breach of it. If it did not spring 
out of contract, it must have arisen (if at all) from the relative 
situation and circumstances of the defendants and plaintiff at the 
time of the occurrence of the act of negligence ; but at that time 
the plaintiff had no actual existence, was not a human being, 
and was not a passenger, — in fact, as Lord Coke said, was then 
pars viscerum matris. Then it was contended that this action 
lay in analogy to the criminal law, that if a child born alive, 
afterwards died of injuries received while in ulero, this was mur- 
der in the person who inflicted them; but in this case, thought 
his lordship, there was no true anology between crime and tort. 
Crimes were offenses against the public; they were those acts 
or attempts which tended to the prejudice of the whole com- 
munity, and as a general rule the criminal intent and the act 
charged to be criminal must concur to constitute a crime. Tort, 
on the other hand, was a private wrong sustained by some person 
or body of persons. The sanction of the one was punishment; 
the result of the other was compensation. In early times the 
criminal law as to the infant in utero, just born alive, was far 
more stringent and severe, as stated by Bracton, than itis at 
present. If any person struck a pregnant woman, or adminis- 
tered a potion to her whereby she miscarried, si puerperium 
jam formatum vel animatum fuerit et mascime si anima- 
tum facit homicidium;' and in Fleta it is stated: Qui 


1 Bract. lib. 3 C. 4, fol. 120. 
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etiam mulierum pregnantem oppresserit vel venenum dederit 
vel percusserit ut jaceat abortivum vet non concipiat si foetus 
erat jam formatus et animatus recti homicida est.‘ This 
may be accounted for on principles of public policy by the stern 
severity of the criminal law in the supreme exigencies of public 
safety, where the offense is prosecuted by the Crown on behalf of 
the entire community, for the security of society, the preserva- 
tion of infant life and the queen’s peace, in order that (as Lord 
Coke says),? ** so horrible a crime should not go unpunished.’’ 
Referring to the present case, his lordship stated that this being 
a common law action, could not have been brought in a court of 
equity; and he thought, therefore, there was no conflict between 
the rules of equity and the rules of common law in reference 
to it, and therefore, for these and the other reasons he had enun- 
ciated, the present action could not be maintained. 

Such were the facts and the decision in this remarkable case ; 
and one could exhaust pages in discussing the technicalities and 
subtleties of the points at issue. Those who are sufficiently 
interested in the subject should read the very full report of the 
case as given in our Irish legal contemporary. The Irish lay 
press does not agree with the finding of the judges, and considers 
the case ought to be further argued before the Court of Appeal 
in Ireland, and the House of Lords ; though as one of the judges 
pertinently pointed out, the claim involves the creation of a new 
right, and its recognition is more the province of legislation than 
of judicial decision. 

Students of European constitutional law will doubtless 
remember some incidents in connection with the rights of un- 
born children and the succession to the throne. For instance, on 
the death of Louis X, of France, the presumptive heir to the 

_ throne was appointed regent and remained in that position until 
the birth of the posthumous child, which was a male, and of 
course, eligible for the throne, which it only occupied, however, 
for a few days. Again, there was the somewhat similar case, on 
the death of Charles the Fair, whose widow was already with 
child. There the presumptive heir to the throne was likewise 


1 Lib. C. 23, § 10. 2 3 Inst. 50. 
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t made regent, but the child proved to be a female, and the regent 

; accordingly succeeded. In the English House of Lords in the 

proceedings on the Regency Act,! Lord Chancellor Lyndhurst 

l held that in the event of the king’s death leaving his widow with 

° -child, the crown would nevertheless descend upon the heiress 

f presumptive, subject of course, to being divested by the birth 

- of achild of the deceased king, who would be the lawful king 

d or queen. 

. The mother and daughter in the present curious case might 

g reasonably quote the lines from Horace — 

f Tu ne quesieris scire (nefas) quem mihi, quem tibi, Finem 

nD Die dederint, Leuconoe; nec Babylonios Tentaris numeros. 

e Which, put into plain English, means: ‘* Ah, do not strive too 

a- much to know, my dear Leuconoe, what the kind gods design to do 
with thee and me; ’’ though the judges might reasonably have 

5 retorted : — 

id — Bonus atque fidus 

ly Judex — per obstantes catervas 

a Explicuit sua victor arma. 

Ly Anglicé: A perpetual judge is he who keeps strict justice full 

rs in sight, and justice victoriously displays. 

Tuos. F. Urrney. 

o 17 BRAZENNOSE STREET, MANCHESTER, ENGLAND. 
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THE UNITED STATES AND INTERNATIONAL ARBI- 
TRATION. 


I. ARBITRATIONS OF THE UNITED STATES. 


In the conduct of its foreign relations, the government of the 
United States has exerted a potent influence upon the develop- 
ment of international law. In the early dawn of its existence, 
when the rights of neutrals were little respected, Mr. Jefferson, as 
Secretary of State under Washington, announced for its guidance 
certain rules of neutral duty so broad and progressive that suc- 
ceeding generations have not outgrown them. By persistent 
effort, it has secured a wide recognition of the right of expatri- 
ation. It has also contributed to the establishment of the 
system of extradition. Butitis not the least of its achievements 
that it has so constantly lent the weight of its influence and 
example to the substitution of reason for force in the adjustment 
of disputes among nations, that international arbitration may be 
said to have been a prominent feature of its policy. 

The main purpose of this paper is to present, as briefly as 
possible, a general view of the arbitrations of the United States, 
and of their subjects, forms of constitution and results. This 
the writer has been enabled to do by a study of their history and 
proceedings, for the most part unpublished, which he hopes 
hereafter to make available. 

The first trial by the United States of the method of arbitra- 
tion was made under the treaty with Great Britain of 1794, 
commonly called the Jay Treaty, which, by its 5th, 6th and 7th 
articles, respectively provided for three mixed commissions. 
That under the 5th article was organized to settle a dispute as to 
what river was intended under the name of the River St. Croix, 
which was specified in the Treaty of Peace, of 1783, as forming 


1 Read before the American Historical Association, December 31, 1891. 
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part of our northeastern boundary. This commission was com- 
posed of three members, each government appointing one, and 

these two choosing a third. The first meeting was held at 
Halifax, August 30, 1796, and in order to attend it the Ameri- 

can commissioner was forced to hire a vessel specially to 

transport him from Boston to Halifax, since no commercial 

intercourse was at the time allowed between the United States 

and British North America in American bottoms, and there was 

risk of interruption by hostile cruisers if he sailed in a British 

vessel, Great Britain being then at war with France. The com- 

missioners rendered an award at Providence, Rhode Island, 

October 25th, 1798, holding that the Schoodiac was the river 

intended under the name of the St. Croix. 

The commission under the 6th article of the Jay Treaty was 
organized to determine the compensation due to British subjects 
in consequence of impediments which certain of the United States 
had, in violation of the provisions of the Treaty of Peace, inter- 
posed to the collection of bona fide debts by British creditors. 
This commission, which was composed of five members, two 
appointed by each government, and a fifth designated by lot, 
met in Philadelphia, in May, 1797. The last meeting was held 
July 31st, 1798, when the American commissioners withdrew. 
Besides diversities of opinion on questions of law, the discus- 
sions at the board developed personal feeling, which was con- 
stantly inflamed by Mr. Macdonald, one of the British 
commissioners, who made it a point of duty freely to express all 
his opinions. The final rupture was caused by his submitting an 
unnecessary resolution, which declared that from the beginning 
of the Revolution down to the Treaty of Peace, the United 
States, whatever may have been their relation to other powers, 
stood to Great Britain in an attitude of rebellion. As it has 
always been held by the United States to be unquestionable that 
the Treaty of Peace did not grant their Independence, but merely 
recognized it as a condition existing from the 4th of July, 1776, 
the date of its declaration, the American commissioners regarded 
the resolution as gratuitously offensive. Nevertheless, when, a 
few days after their withdrawal, they sent a statement of their 
motives to their former British colleagues, the latter began their 
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reply by saying: ‘* We had yesterday the honor of receiving 
your letter of 55 pages.’? And a further response, evidently 
designed to be still more sarcastic, began: ‘* Your suspension of 

our official business having left us at leisure for inferior occupa- 

tions, we have again perused your long letter of the 2d instant.” 

Both these communications were doubtless drawn by Mr. Mac- 

donald, since they bear the impress of his style and are chiefly 

devoted to a vindication of his conduct. The claims which the 

commission failed to adjust were settled by a treaty concluded 

January 8th, 1802, under which the British government accepted 

the sum of $600,000 in satisfaction of its demands. 

But the most important, as well as the most interesting of the 
commissions under the Jay Treaty, was that which sat at London 
under the 7th article. The American commissioners were 
Christopher Gore and William Pinkney; the British commis- 
sioners, John Nicholl, an eminent civilian, afterward succeeded 
by Maurice Swabey, and John Anstey ; the fifth commissioner, 
chosen by lot, was Jonathan Trumbull, who had accompanied 
Mr. Jay to England when he negotiated the treaty. In order to 
avoid the misfortune of having a partisan as fifth commissioner, 
the four appointive members of the board adopted a happy 
expedient. In accordance with the requirements of the treaty, 
they first endeavored to select a fifth commissioner by agreement, 
and for that purpose each side presented a list of four persons; 
but, as neither side would yield, it became necessary to resort to 
the alternative of casting lots. The next step, according to 
common practice, would have been for each side to place in the 
urn a name of its own independent selection, with the chances in 
favor of his being a partisan. But at London each side selected 
its name from the list of four made out by the other with a view 
to a mutual agreement, and the result was that a well disposed. 
man became the fifth commissioner. 

One of the first questions raised before the commission was 
that of its power to determine its own jurisdiction, in respect to 
the several claims presented for its decision. The British com- 
missioners denied the existence of the power and absented 
themselves from the board, till Lord Chancellor Loughborough, 
to whom the question was submitted, declared ‘* that the doubt 
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respecting the authority of the commissioners to settle their own 
jurisdiction, was absurd ;* and that they must necessarily decide 
upon cases being within, or without, their competency.’’ 

Important questions of law arose before the board in relation 
to contraband, the rights of neutrals, and the finality of the 
decisions of prize courts. These were all discussed with mas- 
terly ability, especially by Mr. Pinkney. His opinions as a 
member of the board Mr. Wheaton pronounced to be ‘< finished 
models of judicial eloquence, uniting powerful and comprehen- 
sive argument, with a copious, pure and energetic diction.”’ 
And they are almost all we possess, in a complete and authentic 
form, of the legal reasoning of the only advocate to whom, so 
far as we are informed, Chief Justice Marshall ever paid the 
tribute of an enthusiastic encomium in a formal opinion of the 
Supreme Court. The sessions of the board were brought to a 
close February 24, 1804, all the business before it having been 
completed. It was, however, in actual session only part of the 
period its existence nominally covers. Besides other interrup- 
tions, there was an entire suspension of its proceedings from 
July 30, 1799, to February 15, 1802, pending the diplomatic 
adjustment of the difficulty caused by the breaking up of the 
commission at Philadelphia. 

Beginning with the arbitrations under the Jay Treaty, every 
vexatious question between the United States and Great Britain 
that has since arisen, excepting the extraordinary train of cir- 
cumstances that preceded the war of 1812, has yielded to 
methods of peace, arbitration being adopted where direct nego- 
tiation failed. 

Like the Jay Treaty, the Treaty of Ghent, of December 24, 
1814, which restored amity between the two countries, provided . 
for three arbitrations. The first, under article 4, related to 
certain islands in Passamaquoddy Bay, the title to which it was 
stipulated, should be determined by two persons, one appointed 
by each government; and it was provided that, if they should 
disagree, the points of difference should be referred to a friendly 
sovereign or state. The commissioners held their first meeting 
at St. Andrews, New Brunswick, September 23, 1816; and at 
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their last, in the city of New York, November 24th, 1817, they 
rendered a final award. 

By the fifth article of the Treaty of Ghent, an arbitration 
similar in constitution to that under article 4, was provided for 
the ascertainment of the northeastern boundary of the United 
States from the source of the river St. Croix, along a certain 
described course to the river St. Lawrence. The commission 
under this article held its first meeting at St. Andrews, Sep- 
tember 23, 1816, and its last in the city of New York, April 
13, 1822. Failing to agree, the commissioners made separate 
reports to their governments, and, by a convention concluded 
September 29, 1827, the points of difference were referred to 
the king of the Netherlands. His award, dated January 10, 
1831, the two governments agreed to waive, since it assumed to 
make a new line in place of that described in the treaties. 

The third commission under the Treaty of Ghent was organ- 
ized under articles 6 and 7. Under the 6th article, its duty was 
to determine the northern boundary of the United States along 
the middle of the great lakes and of their communications 
_ by water, tothe water communication between Lakes Huron and 
Superior ; and under the 7th article, to determine the line from that 
point to the most northwestern point of the Lake of the Woods, 
This commission was composed of two members, one appointed 
by each government. On June 18, 1822, they reached an 
agreement under article 6; but on the line described in 
article 7 they failed to concur, and it was finally determined, as 
was the unsetled boundary under article 5, by the treaty of 
August 9, 1842, generally known as the Webster-Ashburton 
Treaty. 

In this relation it may be stated that the boundary from the 
northwest angle of the Lake of the Woods to the Rocky Mount- 
ains on the 49th parallel of latitude, under the treaty of 1846, 
was determined by a joint commission, of which the American 
member was appointed under an act of Congress of March 19, 
1872. 

By the Ist article of the Treaty of Ghent it was agreed that 
all territory, places and possessions taken by either party from 
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the other during the war, or after the signing of the peace, 
should, with the exception of the disputed islands in Passama- 
quoddy Bay, the title to which was to be determined by 
arbitration, be restored without delay, and without the destruc- 
tion or carrying away of any public property, or of any slaves, 
or other private property. Differences having arisen as to 
Great Britain’s performance of the obligation touching slaves, 
it was agreed by the 5th article of the treaty of October 20, 
1818, to refer the dispute to the Emperor of Russia. On April 
22, 1822, the Emperor decided that Great Britain had failed to 
keep her obligation and must make indemnity, and on the 12th 
of the ensuing July, a convention was concluded under his medi- 
ation for the appointment of a commisssion to determine the 
amount to be paid. This commission was composed of a 
commissioner and an ‘ arbitrator ’’ appointed by each govern- 
ment, four persons in all; but the two commissioners were first 
to examine the claims and endeavor to reach a decision and, if 
they failed to agree, then to draw by lot, in each case of 
divergence, the name of one of the ‘‘ arbitrators’’ to decide 
between them. This repetitious choice of an umpire by lot was 
not likely to promote consistency of decision ; but the two com- 
missioners, having met on August 25, 1823, succeeded by 
September 11, 1824, in agreeing on an average value for slaves 
taken from each State or district, and they subsequentiy con- 
curred on other points. They held their last session March 26, 
1827, their functions having been terminated by the ratification 
of a convention concluded at London, November 13, 1826, under 
which Great Britain paid $1,204,960 in full settlement of all the 
claims. 


As we have already mentioned the reference of the north- 


eastern boundary dispute to the king of the Netherlands, under 


the convention of 1827, we come now to the convention con- 
cluded at London, February 8, 1853, for a general settlement of 
claims pending between the United States and Great Britain. 
Under this convention each government appointed a commis- 
sioner, and the two commissioners chose an umpire. This 
responsible post was first offered to ex-President Van Buren, 
who declined it, and then to Joshua Bates, an American, but a 
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member of the house of the Barings, who accepted the trust 
and faithfully discharged it. Many important decisions were 
pronounced by this commission, some of which touched our 
rights in the fisheries adjacent to the northeast coasts of 
British North America. It also rendered awards in the famous 
cases of McLeod and the brig ‘‘Creole.’’ Its first session was 
held in London, September 15, 1853; its last, January 15, 1855. 

By the treaty between the United States and Great Britain of 
June 5, 1854, in relation to Canadian fisheries and commerce, 
provision was made for the adjustment of any disputes as to the 
exclusive right of British fishermen under the treaty, by a com- 
mission to be composed of a person appointed by each govern- 
ment,andan umpire. The contracting parties, however, did not 
find themselves under the necessity of resorting to this stipula- 
tion. 

Ten years, lacking a week, after the adjournment of the 
commission under the convention of 1853, a British-American 
commission, similar in constitution, met in Washington, under a 
convention concluded July 1, 1863, to determine the compensa- 
tion due to the Hudson’s Bay and the Puget’s Sound Agricultural 
Company, two British organizations, on certain claims for 
damages, as well as for the transfer to the United States of all 
their property and rights in territory acknowledged by the treaty 
of 1846, in regard to limits west of the Rocky Mountains, to be 
under the sovereignty of that government. The commissioners, 
who met January 7, 1865, chose as umpire one of America’s 
greatest judges and jurists, Benjamin Robbins Curtis; but his 
services were not required, since the commissioners on Septem- 
ber 10, 1869, concurred in an award. 

While this commission was sitting, the relations between the 


United States and Great Britain were seriously disturbed by 


controversies growing out of the civil war, the northeastern 
fisheries, and the disputed San Juan water boundary. All these 
menacing differences were composed by the Treaty of Washing- 
ton, of May 8, 1871, signed on the part of the United States, by 
Hamilton Fish, Robert C. Schenck, Samuel Nelson, Ebenezer 
Rockwood Hoar and George H. Williams; on the part of 
Great Britain by the Earl de Grey and Ripon, Sir Stafford 
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H. Northcote, Sir Edward Thornton, Sir John A. Macdonald 
und Montague Bernard. The right of this treaty to be re- 
garded as the greatest treaty of arbitration the world had yet 
seen, was only emphasized by the fact that it provided for four 
distinct arbitrations, the largest number ever established under 
a single convention. Of the four arbitrations under the Treaty 
of Washington, first in order and importance was that at Geneva, 
the noblest spectacle of modern times, in which two great and 
powerful nations, gaining in wisdom and self-control and losing 
nothing in patriotism or self-respect, taught the world that the 
magnitude of a controvsery need not be a bar to its peaceful 
solution. On the part of the United States, the arbitrator was 
Charles Francis Adams; on the part of Great Britain, Sir 
Alexander Cockburn. There were three other arbitrators, Count 
Frederic Sclopis, Jacques Staempfli, afterward President of 
Switzerland, and the Viscount D’Itajuba, respectively designated 
by the king of Italy, the President of the Swiss Confederation, 
and the Emperor of Brazil. The American agent was J. C. 
Bancroft Davis; the British agent, Lord Tenterden. Caleb 
Cushing, William M. Evarts and Morrison R. Waite, appeared as 
counsel for the United States; Sir Roundell Palmer, afterward 
Lord Selborne, appeared for Great Britain, assisted by Montague 
Bernard and Mr. Cohen. How celebrated the names both of those 
who negotiated and of those who executed the treaty! The 
demands presented by the United States to the tribunal, arising 
out of the acts of Confederate cruisers of British origin, and 
generically known as the Alabama claims, were as follows: 1. 
“Direct losses growing out of the destruction of vessels and 
their cargoes.’’ 2. national expenditures in pursuit of 
those cruisers.’? 3. ‘* The loss for the transfer of the American 
commercial marine to the British flag.’’ 4. ‘* The enhanced 
payments of insurance.”’ 5. ‘¢ The prolongation of the war, 
and the addition of a large sum to the cost of the war and the 
suppression of the rebellion.’’ As to classes 3, 4 and 5, Great 
Britain denied the jurisdiction of the tribunal, and also its power 
to decide as to its own competency, a question, as we have seen, 
raised by the same government and determined against it under 
article 7 of the Jay Treaty. Without deciding this question, the 
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Geneva tribunal disposed of these three classes by expressing 
an opinion that they did not, upon the principles of international 
law, constitute a good foundation for an award of compensation, 
and that they should be excluded from consideration, even if 
there were no difference between the two governments as to the 
board’s competency. In regard to the second class of claims, 
the tribunal held that they were not properly distinguishable 
from the general expenses of the war carried on by the United 
States; and further, by a majority of three to two, that no 
compensation should be awarded to the United States on that 
head. On claims of the first class, the tribunal awarded the 
sum of $15,500,000. Its first session was held December 15, 
1871; its last, September 14, 1872. 

The dispute as to the San Juan water boundary was referred 
to the Emperor of Germany, who icndered, October 21, 1872, 
an award in favor of the United States, Claims of British sub- 
jects against the United States and of citizens of the United 
States against Great Britain (excepting the Alabama claims), 
arising out of injuries to persons or property during the civil war 
in the United States, from April 17, 1861, to April 9, 1865, 
were referred to a mixed commission, composed of three per- 
sons respectively appointed by the United States, Great Britain 
and Spain,- which sat inthe United States. The fourth arbitra- 
tion under the Treaty of Washington, to determine the compen- 
sation, if any, due to Great Britain for privileges accorded by 
that treaty to the United States in the northeastern fisheries, 
was conducted by a commission of three persons, a citizen of the 
United States, a British subject, and a Belgian, which met at 
Halifax, June 15, 1877, and on the 23d of the following Novem- 
ber (the American commissioner dissenting) awarded Great 
Britain the sum of $5,500,000. This is the last of the arbitra- 
tions between the United States and Great Britain, but it is an- 
nounced in the President’s annual message of the present year 
that all that remains to be completed of an agreement for the 
arbitration of the controversy as to the rights of the United 
States touching the seal fisheries in Behring sea, is the selection 
of arbitrators. 

From France we have several times obtained gross sums in 
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settlement of our claims, by direct negotiation. The single 
exception to this practice is the commission, composed of an 
American, a Frenchman, and a citizen of a third power, which sat 
in Washington from November 5, 1880, to March 31, 1884, and 
determined the claims of citizens of France for injuries to their 
persons and property during our civil war, and claims of citi- 
zens of the United States against France for like injuries during 
the war between that country and Germany. 

With Spain, our experience in respect to the settlement 
of claims has been similar to that with France; but, in the 
case of Spain, we have had two arbitrations. The first, undera 
diplomatic agreement of February 12, 1871, touching claims 
growing out of the insurrection in Cuba, was effected by means 
of a mixed commission, composed of two arbitrators, an Amer- 
ican and a Spaniard, and an umpire, a citizen of a third power, 
which met in Washington, May 31, 1871. The arbitrators con- 
cluded their labors December 27, 1882, the last decision of the 
umpire bears date of February 22, 1883. The second arbitra- 
tion was the reference on February 28, 1885, to Baron Blanc, 
Italian Minister at Madrid, of the question of the amount of 
damages to be paid by Spain for the admittedly wrongful seiz- 
ure and detention of the American bark ‘* Masonic.’’ 

With our neighbor Mexico we have had two arbitrations, by 
means of mixed commissions, for the adjustment of miscellaneous 
claims, some of which were of great magnitude and importance. 
The first commission, under the treaty of April 11, 1839, was 
composed of two Americans and two Mexican commissioners and 
anumpire, a citizen of Prussia. One of the American commission- 
ers was Wm. L. Marcy, a remarkable man, in regard to whom the 
forgetfulness of the present generation is to be lamented. The 
second commission under the treaty of July 4, 1868, consisted of a 
board of two commissioners and an umpire, and lasted from July 
31, 1869, to November 20, 1876, but some of the umpire’s decisions 
were rendered after the labors of the commissioners were com- 
pleted. Francis Lieber at one time, and Sir Edward Thornton at 
another, served in the capacity of umpire. A thousand and seven- 
teen claims were presented by the United States and 998 by Mex- 
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ico, and their aggregate amount exceeded half-a-billion dollars, 
The aggregate amount allowed was about four millions and 4 
quarter; but it has been charged that two of the principal 
awards in favor of the United States were procured by fraudu- 
lent evidence, and, pending efforts to secure a competent investi- 
gation of this charge, the United States has suspended the 
distribution of the money paid by Mexico upon them. 

Besides adjusting miscellaneous claims by arbitration, the 
United States and Mexico have adopted a notable arbitral meas- 
ure in the convention of March 1, 1889, by which a permanent 
board, denominated an international boundary commission, is 
established for the determination of questions growing out of 
changes in the course of the Rio.Grande and the Colorado rivers, 
where they form the boundary. This provision, however, is 
but the consummation of arbitral stipulations for determining 
the boundary which are found in the treaties between the two 
countries of January 12, 1828; February 2, 1848; December 
30, 1853; and July 29, 1882. 

The most remarkable, however, of all the arbitral agreements 
between the United States and Mexico is that found in the 21st 
article of the treaty of February 2, 1848, commonly called 
the Treaty of Guadalupe Hidalgo, to which, as a general obliga- 
tion to arbitrate, all subsequent arbitral arrangements between 
the two countries may in a measure be referable. This article 
reads as follows : — 


‘“‘If unhappily any disagreement should hereafter arise between the 
governments of the two republics, whether with respect to the interpretation 
of any stipulation in this treaty, or with respect to any other particular 
concerning the political or commercial relations of the two nations, the said 
governments, in the name of those nations, do promise to each other that they 
will endeavor, in the most sincere and earnest manner, to settle the differences . 
so arising, and to preserve the state of peace and friendship in which the two 
countries are now placing themselves, using, for this end, mutual representae 
tions and pacific negotiations. And if, by these means, they should not be 
enabled to come to an agreement, a resort shail not on this account, be had to 
reprisals, aggression, or hostility of any kind, by the one republic against the 
other, until the government of that which deems itself aggrieved shall have 
maturely considered, in the spirit of peace and good neighborship, whether it 
would not be better that such difference should be settled by the arbitration of 
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commissioners appointed on each side, or by that of a friendly nation. And 
should such course be proposed by either party, it shall be acceded to by the 
other, unless deemed by it altogether incompatible with the nature of the dif- 
ference, or the circumstances of the case.” 


Let us hope that in committing themselves, as peculiarly 
befits neighboring and friendly States, to arbitration as a princi- 
ple, the people of the States and of Mexico have adopted a policy 
which they will liberally extend to other nations. 

The United States and Hayti have had three arbitrations. 
By a protocol signed May 24, 1884, they referred to the Hon. 
William Strong, formerly one of the justices of the Supreme 
Court of the United States, two claims against Hayti, known as 
those of Pelletier and Lazare, involving questions of administra- 
tive and judicial procedure. His awards, dated June 13, 1885, 
were adverse to Hayti. But the United States has thus far 
declined to enforce them, on the ground that, in the case of 
Lazare, the award was shown by alleged after-discovered 
evidence, which the arbitrator himself declared to be material, 
to have been unjust; and that, in the case of Pelletier, the 
arbitrator erroneously conceived and declared himself to be 
compelled by the terms of the protocol to award, on a single 
question of strict law, compensation upon a claim which he 
obviously regarded as immoral and unjust. 

On March 7, 1885, the American Minister at Port-au-Prince 
and the Haytien Minister of Foreign Affairs agreed upon a 
mixed commission of two Americans and two Haytiens to adjust 
the claims of citizens of the United States growing out of civil 
disturbances in the island. The labors of the commission were 
completed on the 24th of the following month. While these 
claims were pending, the imprisonment of C. A. Van Bokkelen, 
a citizen of the United States, at Port-au-Prince, for debt, and 
the decision by the Haytien courts that, because he was an alien, 
he could not obtain his liberty by an assignment for the benefit 
of his creditors, occasioned a dispute both as to the treaty 
guarantee of full legal rights to citizens of the one country in 
the jurisdiction of the other, and as to the finality of the denial 
by the Haytien tribunals of a claim of right made in virtue of 
an international obligation. Under a protocol signed May 22, 
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1888, Mr. Alexander Porter Morse, of the city of Washington, 

who was named as arbitrator, rendered, December 4, 1888, an 
award adverse to Hayti, and allowed the claimant suitable 
damages. 

Only once have members of our arbitral boards been charged 
with fraud. But the conduct of the claims commission at Caracas, 
under the convention of April 25, 1886, was so seriously im- 
peached, that the United States and Venezuela, by a treaty 
concluded December 5, 1885, agreed to have the claims reheard 
by a new commission. This commission, composed of an 
American, a Venezuelan, and a third commissioner chosen by 
the other two, who was also an American, sat at Washington from 
September 3, 1889, to September 2, 1890. Its proceedings were 
characterized by a conscientious and impartial discharge of duty. 

With Columbia there have been two mixed commissions, each 
composed of two commissioners and an umpire. They were or- 
ganized under conventions concluded September 10, 1857, and 
February 10, 1864, and before both of them came important 
eases touching our rights on the Isthmus of Panama under the 
treaty with New Granada of 1846. For the adjustment of mis- 
cellaneous claims, we have also had two similarly constituted 
commissions with Peru, under conventions of January 12, 1863, 
and December 4, 1868, one with Costa Rica, under the treaty of 
July 2, 1860, and one with Ecuador, under the treaty of Novem- 
ber 25, 1862. Besides joining with Peru in mixed commissions, 
the United States, by a convention concluded December 20, 1862, 
agreed to refer two claims against that government for the seizure 
and confiscation of the vessels ‘* Georgiana ’’ and ‘* Lizzie Thomp- 
son,’ to the king of the Belgians. His Majesty, however, de- 
clined the trust, und on July 9, 1864, Mr. Seward, then Secretary 
of State, informed the Peruvian Minister in Washington that the 
United States would not pursue the subject further. 

After first making a naval demonstration, the United States by 
a convention signed February 4, 1859, agreed to arbitrate the 
claim made against Paraguay by the United States and Paraguay 
Navigation Company. A commission, composed of a represent- 
ative of each government, decided August 13, 1860, that the 
claim was not well-founded. On the ground that the convention 
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admitted liability and that the commissioners, by going into the 
merits of the case, had exceeded their competency, the United 
States repudiated the award, and has since endeavored to settle 
the claim by negotiation. 

Another arbitration not permitted to end agitation, was the 
submission to Louis Napoleon, under a treaty signed February 
26, 1851, of the claim made by the United States against Portugal 
for the Jatter’s non-fulfillment of neutral duty, in suffering the 
destruction on September 27, 1814, in the port of Fayal, in the 
Azores, of the American privateer ‘* General Armstrong’’ by a 
British fleet. The arbitrator held that the privateer was the ag- 
gressor, and made an award adverse to the claim. On various 
grounds, among which was the charge that the case of the United 
States was incompletely submitted, the claimants sought to have 
the award set aside. This course the United States very pro- 
perly declined to take, but it subsequently paid the claimants 
from its own treasury. Another arbitration between the United 
States and Portugal, under a protocol signed in the present year, 
to which Great Britain is also a party, respecting the seizure by 
the Portuguese government of the Delagoa Bay Railway and 
the annulment of its charter, is now pending before three Swiss 
jurists at Berne. 

Under a convention concluded November 10, 1858, the United 
States and Chili referred to the king of the Belgians a claim 
growing out of the seizure of the proceeds of the cargo of the 
American brig ‘* Macedonian’’ by the famous Lord Cochrane, 
founder of the Chiliannavy. An award was made May 15, 1863, 
in favor of the United States. 

As submissions of claims to foreign ministers, we may class 
that of the claim against Brazil for the loss of the whale ship 
‘*Canada,’’ to Sir Edward Thornton, British Minister at Wash- 
ington, under a protocol of March 14, 1870; and that of the 
claim of Carlos Butterfield against Denmark, for the firing on 
one vessel and the detaining of another in the Danish West 
Indies, to Sir Edmund Monson, British Minister at Athens, under 
atreaty signed December 6, 1881. In the case of the ** Canada,”’ 
the award was favorable to the United States; in the case of 
Butterfield, adverse. 
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II. Tue Unrrep States as ARBITRATOR OR MEDIATOR. 


Besides submitting its own controversies to arbitration, the 
United States or its representatives have not infrequently dis- 
charged an arbitral or mediatorial function. On three occasions 
the arbitrator has been the President: (1) Under a protocol 
between Great Britain and Portugal of January 7, 1869, touch- 
ing claims to the island of Bulama; (2) under a treaty be- 
tween the Argentine Republic and Paraguay of February 3, 
1876, to settle a boundary dispute; (3) under a treaty between 
Costa Rica and Nicaragua of December 24, 1886, to settle 
boundary and other questions. 

On four occasions a minister of the United States has acted 
as arbitrator: (1) In 1873, the envoys of the United States and 
Italy at Rio de Janeiro rendered a decision upon the claim of 
the Earl of Dundonald, a British subject, against Brazil. (2) In 
the same year the minister of the United States at Santiago was 
appointed as arbitrator between Chili and Bolivia in res; _.. to 
some disputed accounts. (3) In 1874, the minister of the United 
States at Rome determined a boundary dispute between Italy 
and Switzerland. (4) In 1875 the minister of the United 
States at Bogota rendered an award on certain claims of Great 
Britain against Columbia. 

The mediatorial setvices of the United States have been 
numerous. One of the most important is that performed by the 
Secretary of State in effecting, on April 11, 1871, between Spain 
on the one hand, and Chili, Peru, Ecuador and Bolivia, on the 
other, an armistice which cannot according to its terms be broken 
by any of the belligerents except after notification through the 
government of the United States, of its intention to renew 
hostilities. Another important mediatorial service was that ren- 
dered in 1881 to Chili and the Argentine Republic, by the 
ministers of the United States at Santiago and Buenos Ayres, in 
effecting, by the exercise of their good offices, an adjustment of 
long standing boundary dispute. 
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[1]. Domestic TRIBUNALS FOR THE DETERMINATION OF INTERNATIONAL 
Cams. 


Besides being concerned in arbitrations, either as a party 
or as referee, the government of the United States has often 
created tribunals under its own statutes, to execute conventional 
obligations and determine questions of law mainly international. 
In many instances claims of considerable number and magnitude 
have been settled for a gross sum, which this government has 
undertaken to distribute; or else, for a particular consideration, 
such as the cession of territory, it has undertaken to pay a cer- 
tain amount of the claims of its citizens against the government 
making the concession. In either case claims against the fund 
are valid only so far as they formed just demands against the 
foreign government under the principles of international law. 

Tribunals of the type in question, created pursuant to treaty 
stipulations, have been as follows: Two under the treaty with 
Spain of February 22, 1819, ceding the Floridas, and one under 
the Spanish Indemnity Convention of February 17,1834. There 
have been two under treaties with France: the first underthetreaty 
of April 30, 1803, to ascertain claims against that government 
which the United States had undertaken to pay; the second, 
under the treaty of July 4, 1831, to distribute an indemnity paid 
by France forspoliations. There have also been two under treat- 
ies with Great Britain: the first under the treaty of November 13, 
1826, to distribute an indemnity paid for slaves carried away in 
derogation of article 1 of the Treaty of Ghent ; the second under 
the treaty of May 8, 1871, to distribute the Alabama award. 
The rest have been created to ascertain the beneficiaries of 
indemnities paid under the following treaties: Brazil, January 
27, 1849; China, November 8, 1858; Denmark, March 28, 
1830; Mexico, February 2, 1848; Peru, March 17, 1841; the 
Two Sicilies, October 14, 1832. 


IV. Summary. 


Summarizing the results of our investigations, we find that the 


government of the United States has entered into forty-seven 
VOL. XXVI. 6 
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agreements for international arbitration; that it or one of its 
. representatives, has seven times acted as arbitrator; and that it 
| has erected thirteen tribunals under its own laws to determine the 

validity of international claims; the total, therefore, of the arbj. 

trations or quasi-arbitrations to which it has been a party is sixty. 
seven, to say nothing of agreements now pending, but as yet 
| incomplete. Only two cases have been adduced in which it has 
acted as mediator, for the reason that instances of that type are 
so numerous and so diverse that it would be impossible within 
the limits of the present paper to describe them. 

The arbitrations of the United States have embraced many 
types of international controversy, and many highly important 
questions of law, both public and private. Not infrequently the 
" questions in whose solution they have resulted were hotly dis 
. cussed as first and almost necessary causes of war, involving 
national rights and national honor. If the contending parties 
: had resorted to force, they would perhaps never have realized 
how easily and honorably their differences might have been 
adjusted by reasonable methods. If the United States and Great 
Britain, instead of making the Treaty of Washington, had gone 
to war about the Alabama claims, which involved the rights and 
honor of both countries, and even the public legislation and the 
( conduct of the public authorities of one of them, it is probable 
} that many patriotic writers in both countries would now be 


engaged in showing how impossible it was to submit such ques- 
tions to arbitration. 


GrowtH oF SENTIMENT IN Favor oF ARBITRATION. 


The frequent adoption by the United States of the method of 
arbitration is in itself conclusive evidence of a very general 
sentiment, both in this country and abroad, in favor of the 
7 amicable settlement of international disputes. But, besides find- 
; ing practical acceptance, this sentiment has disclosed itself in 
‘ various impressive forms. It is probable that the many petitions 
i and memorials which have, during the last half century, been 
presented to the executive and legislative branches of the 
government by respectable and influential bodies, have had great 
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weight in determining the course of negotiations. As early as 
February, 1832, the Senate of Massachusetts adopted, by a vote 
of 19 to 5, resolutions expressive of the opinion that ** some 
mode should be established for the amicable and final adjustment 
of all international disputes, instead of resort to war.’’ In 1837, 
a resolution of similar purport was passed by the House of Repre- 
sentatives of Massachusetts unanimously, and by the Senate by a 
vote of 35to 5. In 1844 the legislature of the same State adopted 
a resolution urging that a congress of nations be convoked to 
devise measures for putting an end to war. In 1852, the 
legislature of Vermont placed itself in line with that of its 
neighbor, in the advocacy of reasonable practices. In February, 
1851, Mr. Foote, from the Committee on Foreign Relations, 
reported to the Senate of the United States the following 
resolution: — 


‘*‘ Whereas, appeals to the sword for the determination of national contro- 
versies are always productive of immense evils; and whereas the spirit and 
enterprises of the age, but more especially the genius of our own government, 
the habits of our people, and the highest permanent prosperity of our republic, 
as well as the claims of humanity, the dictates of enlightened reason, and the 
precepts of our holy religion, all require the adoption of every feasible measure 
consistent with the national honor and the security of our rights, to prevent, as 
far as possible, the recurrence of war hereafter; therefore, Resolved, that in the 
judgment of this body it would be proper and desirable for the government of 
these United States, whenever practicuble to secure in its treaties with other 
nations a provision for referring to the decision of umpires all future misun- 
derstandings that cannot be satisfactorily adjusted by amicable negotiation, in 
the first instance, before a resort to hostilities shall be had.” 


Two years later Senator Underwood, from the same commit- 
tee, reported a resolution of advice to the President ‘* to secure, 
whenever it may be practicable, a stipulation in all treaties 
hereafter entered into with other nations, providing for the 
adjustment of any misunderstanding or controversy which may 
arise between the contracting parties, by referring the same to the 
decision of disinterested and impartial arbitrators, to be mutually 
chosen.’”? On June 13, 1888, Mr. Sherman, also from the 
Committee on Foreign Relations, reported to the Senate a joint. 
resolution requesting the President ‘*to invite, from time to 
time, as fit occasions may arise, negotiations with any govern- 
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ment with which the United States has or may have diplomatic 
relations, to the end that any differences or disputes arising 
between the two governments, which cannot be adjusted by 
diplomatic agency, may be referred to arbitration, and be peace- 
ably adjusted by such means.’’ In 1874, a resolution in favor 
of general arbitration was passed by the House of Representa- 
tives. 

Of all the memorials and petitions presented to Congress on 
the subject of international arbitration, the most remarkable 
were those submitted in 1888, in connection with the commu- 
nication made to the president and the Congress of the United 
States in that year by 233 members of the British Parlia- 
ment, urging the conclusion of a treaty between the United 
States and Great Britain, which should stipulate ‘‘ that any dif- 
ferences or disputes arising between the two governments, which 
cannot be adjusted by diplomatic agency, shall be referred to 
arbitration.’’ This communication was re-enforced by petitions 
and memorials from a great number of associations and private 
individuals, from Maine to California. In the city of New York 
a public meeting was held to welcome a deputation of English- 
men who had come hither to present the communication; anda 
resolution was adopted, pursuant to which the mayor appointed 
a committee of five citizens, at the head of whom was the emi- 
nent publicist and law reformer, David Dudley Field, to urge 
upon the President and Congress the making of such a treaty as 
that described. This committee presented to Congress a memo- 
rial amply demonstrative of the beneficence of arbitration, both 
in theory and in practice. 

In 1883, the government of Switzerland proposed to the 
United States the conclusion of a convention for thirty years, 
binding the contracting parties to submit any differences between 
them to arbitration. Touching this proposal, the President, in 
his message to Congress, said: ** The Helvetian Confederation 
has proposed the inauguration of a class of international treaties 
for the referment to arbitration of grave questions between 
nations. This government has assented to the proposed nego- 
tiation of such a treaty with Switzerland.”’ 

Nor should we omit to notice that the annual message of the 
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President, transmitted to Congress, at the opening of the present 
session, contains four distinct passages recommendatory of the 
arbitral settlement of international disputes. The first relates to 
the Behring sea controversy, to which we have already adverted ; 
the second, to the determination of certain unmarked boundary 
lines between the United States and Canada; the third, to the 
adjustment of the boundary dispute between Great Britain and 
Venezuela; the fourth, to the arbitration treaty formulated by 
the International American Conference. 

This treaty, both in its declaration of principles and in the pre- 
cise and positive character of its stipulations, constitutes such a 
conspicuous and comprehensive acceptance of arbitration, that its 
essential provisions should be quoted. They are as follows: — 


** Believing that war is the most cruel, the most fruitless, and the most dan- 
gerous expedient for the settlement of international differences; 

“ Recognizing that the growth of the moral principles which govern polti- 
cal societies has created an earnest desire in favor of the amicable adjustment 
of such differences; 

“ Animated by the conviction of the great moral and material benefits that 
peace offers to mankind, and trusting that the existing conditions of the 
respective nations are especially propitious for the adoption of arbitration as 
a substitute for armed struggles; 

‘Convinced by reason of their friendly and cordial meeting in the present 
conference, that the American Republics, controlled alike by the principles, 
duties and responsibilities of popular government, and bound together by vast 
and increasing mutual interests, can, within the sphere of their own action, 
maintain the peace of the continent, and the good-will of all its inhabitants; 

“ And considering it their duty to lend their assent to the lofty principles of 
peace which the most enlightened public sentiment of the world approves; 


ARTICLE I. 


“‘The republics of North, Central and South America hereby adopt arbitra- 
tion as a principle of American international law for the settlement of the 
differences, disputes, or controversies that may arise between two or more of 
them. 


ARTICLE IT. 


“ Arbitration shall be obligatory in all controversies concerning diplomatic 
and consular privileges, boundaries, territories, indemnities, the right of nav- 
igation, and the validity, construction, and enforcement of treaties. 
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ARTICLE III. 


** Arbitration shall be equally obligatory in all cases other than those men- 
tionen in the foregoing article, whatever may be their origin, nature, or object, 
with the single exception mentioned in the next following article. 


ARTICLE IV. 


“The sole questions excepted from the provisions of the preceding articles 
are those which, in the judgment of any one of the nations involved in the 
controversy, may imperil its independence. In which case, for such nation, 
arbitration shall be optional: but it shall be obligatory upon the adversary 
power.” 


Besides adopting this treaty, the conference made reports rec- 
ommending arbitration to the nations of Europe and renouncing 
the principle of conquest. In transmitting these various docu- 
ments to Congress, the President appropriately observed that the 
ratification of the measures proposed would ‘* constitute one of 
the happiest and most hopeful incidents in the history of the 
Western Hemisphere.’’ It is, therefore, to be regretted that 


this remarkable arbitration treaty, which admits the defense of 
national independence as the only justification of war, and in 
that case makes arbitration obligatory on the adversary power, 
has lapsed by reason of the failure of the contracting parties to 
exchange their ratifications within the period prescribed for that 
purpose. But the President informs us that several of the gov- 
ernments concerned have expressed their desire to save it, and 
he very pertinently declares that it is incumbent upon the United 
States ‘* to conserve the influential initiative it has taken in this 
measure, by ratifying the instrument and by advocating the pro- 
posed extension of the time for exchange.’’ It is to be hoped 
that the government of the United States, which, in the statute 
authorizing the convocation of the conference, specified arbitra- 
tion as one of the great objects to be promoted, will give effect 
to this recommendation. 

Whatever the advocates of international arbitration may wish 
for, there are doubtless few, if any, even of the most ardent, 
who expect to bring about by that means the immediate and final 
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abolition of war between independent peoples. Changes in the 
dispositions and conduct of men are wrought slowly and pain- 
fully, aud those who labor in the cause of progress and of 
humauity must often suffer disappointment. Nevertheless, while 
it may at times be necessary to be superior to discouragement, 
it is gratifying to know that the principle we espouse is so 
beneficent and so efficacious that it commands the support of 
those who have been foremost as men of affairs. 

It would be tedious to enumerate the statesmen of America 
who have expressed their faith by words or by acis in the prin- 
ciple of arbitration, and if we look abroad we find in the present 
generation such eminent names as those of John Bright, Glad- 
stone, the Earl of Derby, Lord Lawrence and the Marquis of 
Ripon. Nor should we forget that profound jurist and wise 
statesman of Italy, the late Mr. Mancini, who not only carried 
in the Parliament of his country a resolution in favor of arbitra- 
tion, but who also, as Minister of Foreign Affairs, himself 
negotiated many treaties containing an arbitral stipulation. 

It is the fashion of those who cavil at arbitration to argue 
that the variety of questions to which it may be applied is small. 
While we might refute this objection by recurring to the arbi- 
trations of the United States, it is interesting to quote the words 
of President Grant, who said: ‘*‘ Though I have been trained 
as a soldier, and have participated in many battles, there never 
was 2 time when in my opinion some way could not have been 
found of preventing the drawing of the sword. I look forward 
toan epoch, when a court, recognized by all nations, will settle 
international differences, instead of keeping large standing 
armies as they do in Europe.’’ Testing these words of a great 
soldier by the history of wars, we may appreciate the force of the 
following declaration of Lord Hobhouse: ** The more I have 
studied history, the stronger has my conviction become that 
many wars are caused by the stupidity or ambition of a few 
persons, many by a false sense of honer, many by misunder- 
standing of fact.’’ 

Is the method of arbitration efficacious? The best answer we 
can make to that inquiry is to ask the objector to point to a 
single instance in which two nations, after having agreed to 
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arbitrate a difference, have gone to war about it. Arbitration 
has brought peace, and * peace with honor.’’ It is a rude and 
savage notion that nations, when they feel themselves 
aggrieved, must, instead of discussing and reasoning about 
their differences in a spirit of patience and forbearance, seek 
to avenge their wrongs by summary and violent measures, 
Among an enlightened and Christian people the spirit of revenge, 
discarded, as it is, in laws for the government of men in their 
private relations, can still less be adopted as a principle of public 
conduct. For, just in proportion as the responsibilities of 
nations are greater and more solemn than those of private 
individuals, in that proportion are nations bound to exceed the 
measure of private virtue in their efforts to hasten the era of 
peace. 


JouN Bassett Moore. 
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NOTES. 


SKeTcHING Barristers. — In the trial of a recent case in the English 
High Court of Justice,! Mr. Justice Denman threatened to turn out of 
court barristers who should presume to take sketches of the judge, 
counsel and the witnesses. Some complaint has been made of this, but 
we believe that it was entirely proper. Such a precaution might be 
foun : necessary to protect the parties to the trial from annoyance, and 
to preserve its orderly conduct. 


TAKING AND DamaGInG Private Property ror Pusiic Use. —In the 
new constitution of Mississippi, as shown by the address of Hon. R. H. 
Thompson before the bar association of that State, the people of 
Mississippi have followed in the wake of other recent State constitutions 
by adding to the provision relating to the taking of private property for 
public use the words ‘‘or damaged,’’ and by making the question 
whether the use is or is not a public use a judicial, and not merely a 
legislative question. . 


Lipetous Novets.— The Law Journal (London) says: ‘‘ A pub- 
lisher recently was cast in 250/. damages for having published a novel 
in which a real person proved that he sufficiently resembledone of the 
characters to make the novel in effect a libel upon him. Novelists as 
well as publishers are much cast down by so unexpected a result, but 
are perhaps comforting themselves by the reflection that, though they 
must leave living models alone, they may deal as they please with those 
who are dead. Is this quite so? In Regina v. Topham, it was 
intimated that a libel on a dead man may be indictable, and Lord Coke,® 
and Hawkins,‘ appear to have distinctly entertained this opinion. In 
Regina v. Labouchere,® indeed, the court questioned the correctness. of 


1 Osborne v. Hargreave et. ux. 41P.C.c. 78, s. 8. 
24T. R. 126; 2 R.R. 343, 5 53 Law J. Rep. 362. 
3 5 Rep. 125. 
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criminal information would not be granted for libeling a dead person, 
and the main point whether such a libel is indictable (and therefore also 
actionable or not) must be deemed to be still an open one.”’ 


Tue 1x THE Pusiic According to the address of 
Hon. R. H. Thompson before the Mississippi Bar Association, the new 
constitution of that State deals with this subject in the following way: — 


‘The next section (the 18th) of the new bill of rights was re-adopted from 
the older instruments; it provides that no religious test as a qualification for 
office shall be required, and that no preference shall be given by law to any 
religious sect, or mode of worship, and that the free enjoyment of all religious 
sentiments and the different modes of worship shall be held sacred, and then 
provides that acts of licentiousness injurious to morals or dangerous to the 
peace and safety of the State shall not be thereby justified. It is hoped that 
no member of the bar will be heard to claim, though a negative inference would 
seem to suggest it, that the constitution recognizes some acts of licentious- 
ness as not injurious to morals or dangerous to the peace and safety of the 
State. But I proceed to say that the convention of 1890 saw proper to settle 
before it became mooted in our State a question which has recently been much 
discussed and attracted a great deal of attention in Wisconsin, by adding to 
the section a provisiion that the Holy Bible should not thereby be excluded 
from use in any public school in the State.’’ 


PnoToGRaPHy AND Crime. —The exhibition of the Photographic 
Society of Great Britain, which opens to the public this morning, is of 
great interest both from the artistic and the scientific point of view. 
Dr. P. Jeserich, a German, has devoted his attention to the develop- 
ment of photography as a means of assisting the administration of the 
law. The screen which contains Dr. Jeserich’s plates is one of the 
chief curiosities of the exhibition. He has shown, by enlarging photo- 
graphs taken upon sensitized plates, that it is possible to detect certain 
kinds of forgery in the most unimpeachable way ; for example, where a 
figure or word has been altered— and this is one of the commonest 
kinds of forgery — the different inks employed appear in the plate in 
quite different colors. Similarly where a name has first been written 
in pencil and then traced over in ink, however carefully the pencil 
marks have been erased, some faint traces of the plumbago are sure to 
remain in the interstices of the paper, &nd these are revealed in the 
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magnified photograph. Dr. Jeserich’s photograph of hair and of pure 
and impure blood, before and after treatment with reducing agents, are 
also most curious, and several stories are told of the use that has been 
made of them in murder trials in Germany.— London Times. 


Tue Law Revatinec to Guosts. —The Psychezetic Society has re- 
cently, at the request of one of its members whose premises were 
infested with a noisy ghost, taken the opinion of Mr. Bludgeon, Q. C., 
onaseries of questions tending to elucidate the law as it relates to 
ghosts. The learned cownsel’s opinion has been forwarded to us for 
publication, and we have much pleasure in giving prominence to it. 
Mr. Bludgeon writes as follows :— 


“1, In answer to the first question, I am of opinion that an action for tres- 
pass will not lie against a ghost: it follows that an injunction will not be 
granted. There is some uncertainty on the point; but I think that a ghost is 
not, at common law, a legal person at all, and therefore neither possessed of 
rights nor subject to liabilities. There is no record in the books of any such 
action; a fact in itself negative testimony of no small weight. 

“2, Subject to what follows, I think there is a cause of action against the 
executors. It has been held that a corpse is the property of its executors as 
being personal property; the opinion of Taper, V.C., that, by reason of burial, it - 
might be said to savor of the realty, being no longer law. The maxim of 
law is, Mobilia sequuntur personam — the ghost follows the corpse; and in my 
opinion the court would restrain the executors from allowing or suffering their 
ghost to trespass on the premises in question. In this case, however, the diffi- 
culty of discovering and serving the personal representatives would be almost 
insuperable, the ghost having been dead 500 years. 

“3. Yes. If the ghost sets up an adverse title, an action would lie on the 
covenant for quiet enjoyment; but I must add that in my opinion there is evi- 
dence, and tolerably clear evidence, that in this case Mr. Squirms took with 
notice of the incumberance, and, having obtained his lease at a lower rent in 
consideration of it, would be held in equity to be estopped from any such pro- 
ceeding. 

“4, If Mr. Squirms is right in his conjecture — and a surveyor of respecta- 
bility should be at once employed to ascertain whether he is or not — that the 
body of the ghost is buried on the premises, different considerations arise. As 
above stated, a body is the property of the executors; but this rule is subject 
to the wider pinciple — Quicquid plantatur solo, solo cedit; and in my opinion 
the ghost, by being planted or buried on the land, lapsed to the freeholder 
and became part of the inheritance. The ifreeholder must be taken to have 
known of its presence; and I think, although not without doubt, that on the 
true construction of Mr. Squirms’ lease, the body passed to him under the 
general words, and must be regarded, for the purposes of this case, as his own. 
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If Iam correct in this, Mr. Squirms is the author of his own wrong, and hag 
the remedy in his own hands, 

“5. No. A guost cannot require the owner of the premises on which his 
body is to bury it at the expense of the owner. In my opinion a ghost has no 
rights as such. It isnot my duty to express an opinion on what the law ought 
to be, but merely to state what, in my opinion, it is. 

“6. If a spiritualist or other person, against the will of the executors or 
other the owners of a ghost, raises it and induces it to leave its owner and 
enter his service, I think an action would lie.! 

‘*7, A man has no right, in order to indulge his own taste, to introduce any 
ghost he may possess into his aunt’s house, thereby destroying the amenity 
of her residence. Sic utere tuo ut alienum non laedas. A license for any such 
purpose is revocable, unless given for valuable consideration. 

“8, No. There is no such easement known to the law. A custom would 
require strict proof. 

«9, A ghost, instructed to haunt any person on account of his employer, 
cannot without permission employ another to fulfill his duties. Delegatus non 
potest delegare. 

**10. The suspicion of an authentic ghost being on the premises does not 
warrant the officers of the society in entering or remaining on the premises, 
nor in demanding refreshments while engaged thereon. If the interests of 
science demand such powers, recourse must be had to the legislature. It is 
impossible for me to express any opinion as to the result of such an application. 

‘11, The Public Health Act, in my opinion, gives the sanitary authority no 
jurisdiction over ghosts, 

“12. If the suggested explanation of the ghost’s cries and groans be 
correct, the Court of the Ordinary would seem the proper tribunal. I recom- 
mend that the opinion of counsel learned in ecclesiastical law be taken on this 
point. 


SAMUEL BLUDGEON. 
“ St. James’ Gazette, 3 Mortar Buildings, Temple.”’ 


DiscHarGiInc THE First —The Law Journal (London) 
says: ‘* Mr. Justice Day tried a very bold experiment the other day under 
the recent statute which empowers a court to discharge a first offender. 
It is undoubtedly a very grave offense for a postman to open a letter, 


steal a check, and forge the indorsement. The almost stereotyped. 


punishment for this class of crime is five years’ penal servitude, and 
there is certainly great danger in the practice of giving the same sen- 
tences always for a particular class of wrong-doing. It saves the 
trouble of thought, and the judge is in danger of not fully realizing all 
the circumstances of the case. The postman tried by Mr. Justice Day 
was, it appears, in receipt of a salary at the rate of 16s. a week, but 


1 Lumley v. Gye, 2 E. and B. 216-239. 
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stated that his average weekly earnings were only about 8s. The judge 
referred a day or two afterwards to this case as one of temptation 
arising out of dire want, and dealt very different measure to a criminal 
of a different class. Few, it is to be hoped, will regret that the poor 
man will have another chance of becoming a decent citizen. The Lord 
Chief Justice has always been an advocate of light sentences, and a 
striking confirmation of his views has recently been afforded by Liver- 
pool. The recorder (Mr. Hopwood, Q. C.) has often been taken to 
task for extreme leniency to the prisoners convicted before him. 
Remarkable testimony has recently been given to the success of this 
policy by a return which shows a very appreciable diminution of 
offenses tried by that learned judge during the five or six years of his 
tenure of the office. The Penal Servitude act is no doubt to some 
extent due to the same considerations which actuate Lord Coleridge 
and Mr. Hopwood. Many of those who will approve of the course taken 
by Mr. Justice Day will regret that a far heavier sentence than four 
years’ penal servitude was not passed on the Rev. Dr. Clutterbuck.’’ 
The late Justice Miller, at circuit, took a course in one case similar to 
that first above detailed. A young man of good family had been con- 
victed of stealing from the,mails; but the learned judge, in view of 
the fact that it was his first offense, suspended sentence and released 
him on his own recognizance. His legal power to do it was, however, 
doubtful. 


TriaL OF A Priest In THE CatHotic Cuurcu. — The following par- 
agraph appeared in the St. Louis Globe-Democrat at the time of the 
golden jubilee of Archbishop Kenrick at St. Louis: — 


**A number of priests were discussing the controversy which has arisen with 
regard to the resignation of Archbishop Kenrick, and incidentally the discus- 
sion threw some light on the ultimate end of Father Gleeson and upon the 
manner in which ecclesiastical trials are conducted. ‘The unfortunate priest,’ 
said one, ‘went to Colorado when he left St. Louis and was given a parish at 
Salida. While there an accusation made against him led to the bishop calling 
on him to resign. Father Gleeson appealed for a trial, which was granted, and 
the charge was not proven against him. On the advice of friends, however, he 
left the State and was given a mission at Oregon, where he worked with zeal 
for atime. One day while walking through the streets he fell dead. Speaking 
of the trial, let me tell you something. A man when suspended by his bishop, 
can demand a hearing by an ecclesiastical court. The court is made up of a 
president, a procurator fiscalis (a sort of prosecuting attorney) and a man who 
takes the place of a defending counsel. Each of these officials, of course, is a 
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priest. The accused calls for some one to defend him and is given his choice 
from among the clergy by whom he is known, or, if he be not sufficiently well 
acquainted with the priests, then some one thoroughly versed in canon law is 
selected for him by the president. The trial is conducted just in the same man- 
ner as one in the civil courts. The evidence can, and very often is, excluded on 
a mere technicality, and however strong the suspicion may be against the man 
on trial, he cannot be convicted except on legal evidence which proves beyond 
yea or nay his absolute guilt. The priest who defends is bound under oath to 
exercise his powers to the fullin the defense, and no lawyer ever fought more 
earnestly for his client in an ordinary court of justice than does a priest for his 
brother whose conduct is called in question. Asa matter of fact all the civil 
laws of the civilized world are based on the laws of the church. The principles 
of equity of Justinian anc the Roman code as interpreted by the doctors of the 
church are what constitute the laws of our courts. In Protestant Germany a 
lawyer when he is unable to find anything in the ordinary statute books has the 
right to go to the canon laws, and if he can show something there bearing on 


his case he is admitted to have what is called an intensio fundamenta, that is, a 
well-grounded reason for action.’ ”’ 


Mississippi State Bar Association. — We are indebted to the Hon. 
R. H. Thompson, of Brookhaven, Mississippi, for a printed copy of the 
proceedings of the sixth annual meeting of the bar association of that 
State, which took place on the sixth of January, 1891. State bar as- 
sociations, like all large bodies, move slowly, and it is to be regretted 
that many of them delay the publication of their proceedings in book 
form until the time for the next annual meeting has nearly arrived. 
But these publications generally contain matter of sufficient value to 
justify this co-operative method of publication. Forinstance, there are 
two papers in these proceedings the publication and distribution of which 
alone justify the existence of the bar association of Mississippi. We 
refer first to the address of the President, Hon. R. H. Thompson, which 
is a carefully drawn and judicial paper, pointing out the changes in- 
troduced into the organic law of Mississippi by the new constitution of 
1890. We allude, in the next place, to the paper read by Edward ~ 
Mayes, Esq., on the administration of estates in Mississippi. This is an 
elaborate treatise on the subject, embracing seventy pages of solid 
brevier, which would make about one hundred pages of the large type 
of the American Law Review. This paper, it may be assumed, could 
not be profitably published by the author of it in a State which has only 
six hundred and thirteen lawyers all told, as it relates to a question of 
local law. And yet the preparation of it must have taken a great deal 
of painstaking labor. It is indeed a treatise on the subject which must 
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be extremely valuable for reference; and, as the learned author of it 
has been willing to write it and to give it to his professional brethren 
for their use freely and without charge, he deserves their warm thanks. 
A thoughtful paper was also read by Hon. R. C. Beckett, on the gen- 
eral subject of codification; and a very lively and spirited paper was 
read by Hon. S. S. Cahoon, criticising § 1300 of the Mississippi code 
of 1880, which section, we regret to say, is not quoted in the paper. 
We understand, however, from the paper, that it relates to the fraudu- 
lent conveyance of personal property and deals with the subject of the 
visible change of possession. It seems that it was borrowed from Vir- 
ginia, and we infer from the paper of Judge Cahoon, that Mississippi 
ought to be willing to lend it back to Virginia, and pay the old Com- 
monwealth well for the use of it, if she will only keep it herself there- 
after. Theminutes of this meeting state that Hon. Henry Craft was 
requested to deliver his address at a stated hour, and that the public 
were invited to attend. We regret not to find the address of that dis- 
tinguished lawyer among the published proceedings. 


Tue Eecttve FRANCHISE CLAUSE IN THE New ConstITUTION oF Mis- 
sisstpp1. — This clause has attracted wide attention ; and it is said that 
to devise some scheme for the disfranchisement of the negro popula- 
tion of the State was the principal reason for calling a constitutional 
convention. The address of President Thompson, of the Mississippi 
Bar Association, states the new provision introduced into the constitu- 
tion of that State on this subject in this way: — 


‘¢ The sections of the bill of rights of the constitution of 1869 (17 and 18), 
providing that no property qualification for eligibility for office, and no prop- 
erty or educational qualification to be an elector, should ever be required, are 
happily omitted from the new constitution; on the contrary, section 176 thereof 
requires that at least one office, county supervisor, shall only be filled by a 
freeholder; section 250 excludes from office all persons except electors, and 
section 244 requires an elector after the end of this year, to be able to read any 
section of the constitution or to understand the same when read to him or give 
a reasonable interpretation thereof.’’ 


It is quite apparent that this last clause was never intended to be 
carried out faithfully. It will be so administered as to exclude the 
negro voters, hardly one of whom will be eligible under it, and so as 
not to exclude the ignorant white voter. The last qualification, the 
ability to give a reasonable interpretation of any clause of the consti- 
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tution of the State would exclude nearly all the lawyers and judges in 
the State. In this manner the people of Mississippi endeavor to 
solve the appalling problem of carrying on civil government with a 
mass of voters easily corrupted and so stolid and ignorant as not to be 
able to understand the first principles of their political institutions. 


Provisions OF THE New ConstiITuTION oF Mississipp1 IN REGARD To 
Corporations. — It is interesting to know the manner in which the new 
constitution of Mississippi deals with corporations. President Thomp- 
son, in his address before the bar association of that State, says: — 


*‘ The article on corporations in the constitution of 1890, consisting of twenty- 
three sections of more than average length, is all new. It is hoped that some 
of it will prove to be wise; we can scarcely expect so much of all of it. Cor- 
porations are henceforth (Sec. 178) to be formed under general laws only, and 
no charter to a private corporation for pecuniary gain will be granted for a 
longer period than ninety-nine years. The legislature is prohibited (Sec. 179) 
from passing any law for the benefit of any existing corporation, save on condi- 
tion that the franchises thereof are thenceforth to be subject to all the pro- 
visions of the constitution, and no privileges are to be granted (Sec. 197) to 
foreign corporations doing business in this State, except upon condition that 
they shall become domesticated; all charters under which (Sec. 180) organiza- 
tions have not been perfected, are declared to be subject to the new funda- 
mental law, and it is further provided that all such charters shall be invalid 
unless organizations be perfected and work begun within one year; and with 
those to be granted in the future, organization and the beginning of work 
within two years of the grant is made a condition of validity. The law on the 
subject of taxing corporations is treated in two long sections (181 and 182), 
which, when considered as limitations on legislative power, leaves that subject- 
matter about where it stood under the constitution of 1869, save that exemp- 
tions from taxation cannot be extended beyond five years, and must be granted 
and regulated by general laws. The counties, cities and towns, as well as the 
State (Secs. 183 and 258), are now prohibited from lending their credit to, 
or subscribing to the capital stock of, railroads or other corporations or asso- 
ciations, but provision is required to be made (Sec. 192) by general law, 
whereby cities and towns may be authorized to aid and encourage the establish- 
ment of manufactories, gas-works, water-works and other enterprises of public 
utility, other than railroads, within their limits, by exempting their property from 
municipal taxation for a period not longer than ten years. The rolling stock of 
railroads (Sec. 185) is to be considered as personal property, and is declared 
liable to execution and sale as such, and roads hereafter built (Sec. 187) within 
three miles of a county seat must go through it and establish and maintain a 
depot there, unless prevented by natural obstacles, which natural obstacles are 
undefined, provided the right of way through the town limits and sufficient depot 
grounds are donated. The legislature is enjoined to maintain (Sec. 186) rail- 
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road supervision, and free passes to officers, except to the commissioners (Sec. 
188), are forbidden; and the supervision is to be extended to express, telegraph, 
telephone, and sleeping-car companies and other common carriers, and express, 
telegraph, telephone and sleeping-car companies are declared to be common 
carriers (Sec. 195) in their respective lines of business and subject to liability 
as such. The exercise of the right of eminent domain and of the police power 
of the State (Sec. 190) can never be abridged. The legislature is enjoined to 
protect the employes of all corporations (Sec. 191) in their social, civil and 
political rights from interference by their employers, and the fellow-servant 
rule is in part (Sec. 193) abolished, so far as concerns railroad corporations. 
Cumulative voting of stock in elections for directors of corporations (Sec. 194) 
is provided for, and transportation companies are not (Sec. 196) allowed to 
issue stocks or bonds except for money, labor done, etc., and all fictitious issue 
of stock or indebtedness of such companies, is declared void. Of course the 
convention tried its hand (Sec. 198) on ‘‘ Trusts,’’ and it directs the legislature 
to enact laws to prevent them.” 


TRIBUTE TO THE LATE Mr. Justice Mitter. — The highest tribute 
which has yet been paid to the memory of the late Mr. Justice Miller 
comes in the form of a movement on the part of the bar to raise a fund 
to keep his aged widow from want. The matter has been taken in 
hand by Hon. John B. Sanborn, a distinguished member of the Minne- 
sota bar. In a published circular, dated at St. Paul, addressed to the 
bench and bar of the United States, Mr. Sanborn says :— 


** All opposition on the part of any member of the family of the late Hon. 
Samuel F. Miller, Justice of the Supreme Court of the United States, to raising 
afund, by subscription of his admirers and friends of the bar and business 
circles, for the use and benefit of his widow, for her support and maintenance, 
or for the erection of a suitable monument to his memory, has been withdrawn, 
provided the amounts contributed “‘ are voluntary and spring from the hearts of 
the subscribers,’’ and that nothing like soliciting for subscriptions is permitted. 
An opportunity is therefore hereby offered you to subscribe as much as you 
may desire to contribute to a fund for the purposes above mentioned. You and 
others whom you think would like to subscribe may make your subscription 
upon the inclosed paper, and transmit the same by your check to the order of 
Oscar B. Hillis, trustee, in this city. He is clerk of the United States Circuit 
Court in the Eighth Circuit, District of Minnesota, and has kindly consented to 
act for the parties interested in giving this opportunity for such subscription, 
and has taken control and management of the same, until it is placed in the 
hands of the beneficiary, which will be at the end of each month during the 
subscription.”’ 


To this circular Mr. Hillis adds the following :— 


“Your attention is respectfully called to the above. It is not intended asa 
solicitation, but merely notice that subscriptions are being made. To those 
VOL. XXVI. 7 
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acquainted with Mrs. Miller’s circumstances it is known that Justice Miller left 
no estate from which any income can be derived. The hope of some members 
of the family that they could furnish adequate support to the others has proven 
delusive. One daughter is now a government clerk in the Interior Department, 
and the widow has no income from any source. All contributions sent me will 
be forwarded, promptly, to Mrs. Miller.”’ 


Here was a judge who was not only incorruptible, but who, 
throughout a long judicial career, devoted himself so sedulously to 
his official duties that he forgot and allowed to pass by the numerous 
opportunities to better his financial condition which may honestly be 
employed by public officials, and who died suddenly in the judicial 
harness, leaving no estate capable of producing income or of keeping 
his aged widow from want. In a capital where the cost of living is 
very great, and under the necessity of making tours through a vast 
judicial circuit, his moderate income was entirely consumed. There is 
hardly a doubt that the response of the bench and bar to the above 
appeal will be generous, and that their responses will come in such 
form that Mrs. Miller will not feel that she has been put in the 
attitude of soliciting aid from strangers. Litigants in his court who 
would not have dared to offer him a pinch of snuff while he lived may 
now, without impropriety, contribute something to the support of his 
widow and also to the erection of a monument to perpetuate the 


memory of the greatest constitutional lawyer who has occupied a seat 
on that bench since the time of Marshall. 


A Postar TELEGRAPH AND TELEPHONE SERVICE. —Mr. Wanamaker, 
in his report as Postmaster-General, renews his argumentation that the 
telegraph and telephone be added to the postal service, in the following 
language :— 


‘The Postmaster-General recommends this year the adaptation of the tele- 
phone, as well as the telegraph, to the postal system, showing that it is not only 
a constitutional privilege, but a duty of Congress to utilize all the modes of 
modern science for quickening the transmission of intelligence. The business 
of the entire world is to-day so dependent upon electricity that its withdrawal 
would seriously affect almost every interest that exists; yet the chief servant 
of all the people, the post-office, which by its equipment is able to make the 
largest and most beneficent use of it, is so limited in its authority that it can 
only adopt the slower methods, and a man out of money in San Francisco must 
stop six days and pay $10 board while he waits on the mail to bring a $20 
money-order from New York. The reason is known to all men. I want to see 
the two great servants for the people, the post-office and the telegraph, reunited, 
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and the telephone brought in to enhance the value of the combination. Public 
interests, private needs, and the popular will call for these agencies to perfect 
the great pustal system of this country. The longer their employment is 
delayed the greater the aggravation and injustice to the people and the costlier 
it will be to secure them. Sixty-four millions of people are taxing themselves . 
to-day to the amount of $70,000,000 annually to maintain the post-office plant, 
and are denied the right to vitalize this magnificent machinery with the mighti- 
est force which science has given to render that machinery most effective. So 
soon as the post-office can blend it with its own system, and use its own furces 
already under pay, telegraphic rates will be reduced. Most adroit opponents 
of postal telegraph couple with it a like regulation of the railroads, but the 
government already employs the railroads as post-roads, and the form in which 
it is proposed to contract with telegraph companies is precisely the same as 
that by which we have employed railroads ever since they were built. The 
business of the railroad is to carry freight and passengers, which is foreign to 
the purposes of a post-office. This is nottrue of the telegraph or telephone, 
both of which by their very nature are limited to the service of cheap and 
rapid exchange of communication between the people, and this is what the 
post-office was founded for. Without re-stating the arguments in my former 
reports, which I still consider unanswerable, in favor of bringing the tele- 
graph and post-office together, I re-affirm them all with increased emphasis, and 
add, further, my belief that the time has come to join to the post-office the use 
of the telephone. A year from next March the telephone patent expires, and 
unless Congress acts promptly to authorize its adoption for communication 
among the people it requires no stretch of imagination to believe that in the 
next two years one immense syndicate will unite and control all the hundreds 
of telephone plants of the country as the telegraph is now controlled, or the 
two will be united, and then for the next twenty years the most astute attorneys 
will be legitimately earning large salaries in indignantly opposing the so-called 
attacks of future postmasters-general upon defenseless vested rights. No one 
will doubt, in the light of the events of the day, the wisdom of the government 
exercising some authority over the transatlantic cables, whose right to land 
on our shores is only by government consent. There are also many who ques- 
tion the safety of submitting to-”y private corporation of capitalists the sub- 
jects of reciprocity, arbitration, movements of naval vessels, etc., in messages 
passing to foreign governments from time to time, as well as messages of 
citizens affecting great flnancial and commercial operations, especially when the 
same corporation is a large seller of news to the Associated Press. 


Nuncupative WILts are fortunately not so common as they once 
were. While soldiers and sailors may in time of war occasionally 
make oral wills, the right which formerly belonged to persons in their 
last sickness to make an enforceable disposition of their property by 
spoken words alone, has in many States been taken away. A case 
which recently arose in Philadelphia shows how testators occasionally 
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like to experiment with unusual methods of will-making. William W, 
Fouche a few days before his death, and while in declining health, 
declared in the presence of his wife and children that he was about to 
make his will by word of mouth; that he desired them to witness that 
he left everything to his wife after his death and that she could do 
with it as she pleased. One of his sons who was very deaf had just 
before asked some questions about a nuncupative will and the dying 
man explained its meaning, and to aid in the explanation he wrote on 
the back of a printed circular the word ‘* nuncapative’”’ followed by 
its definition — ‘* by word of mouth.’’ Later in the day he apparently 
became afraid that his oral will would not be sufficient and he picked 
up the piece of paper which he had used in writing for his son and 
added some words so that the paper read: ‘* Nov. 7, 1890. Nun- 
cupative by word of mouth. My will was maid on the above date, 
everything left to my dear wife, Mary W. Fouche, all my real and 
personal estate and everything I own at the time of my death.” The 
register refused to admit the paper to probate as a will, but the 
Orphans’ Court of Philadelphia has just decided that it is a good will, 


conforming to statutory requirements and expressing the testator’s 
last intentions.—The Surrogate. 


Corporations: Caprtat Stock a Trust Fonp ror Creprtors A 
Few Worps on tHe Trust Doctrine.’*—A. L. Pincoffs, Esq., con- 


tributes the following on the subject discpssed in our September- 
October issue! to The Counsellor: — 


‘The growing importance of every question connected with corporations is 
perhaps a sufficient excuse for saying a few words in reference to the doctrine 
so ably discussed in the editorial of the last number of the Counsellor. There 
can be no question that the idea, which underlies the doctrine that the capital 
stock of a corporation is a trust fund for its creditors, is eminently just. As 
pointed out by the editor, the substantial difference between liabilities incurred 
by corporations and by individuals; the fact that the creditor in one case, is at 
common law at least, relegated exclusively to the fund contributed, while in 
the other there is a general and personal liability, makes it all the more necessary 
to secure to such creditor such fund, relying on which he entered into relation 
with the company. The fault I would find with the late decisions of the courts, 
and especialiy of the Supreme Court of the United States, is not that they 
have recognized such trust doctrine, but on the contrary that they have 80 
refined and distinguished it, as to almost justify the attack made on it in the 
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article in the AMERICAN Law REview, and the claim that the results arrived at 
by the cases as they stand now can be better and more logically arrived at by 
abandoning the doctrine altogether and predicating the liability of the share- 
holders on a different basis. 

“The doctrine was originally simple. At the time it was promulgated cor- 
porations were organized by special charters and the capital was generally all 
paid in before they began business. Such assets were considered as a trust 
fund, and if diverted from their proper uses, creditors could under certain 
circumstances follow them. Corresponding with this idea was the doctrine 
that a subscriber, in virtue of his subscription, was bound to pay the amount 
subscribed and that he could not be released from such obligation. 

«Tt would seem to follow from this that contracts to issue full paid stock for 
less than the nominal amount would be void, as against public policy even as 
between the parties making them. If the doctrine that the nominal capital 
stock is a trust fund means anything, the corporation must be a trustee of such 
fund, and a contract made by such trustee, in tending to violate such trust, 
would certainly seem to be, on general principles, entirely void, Moreover, ifit 
is true (and the whole doctrine is based on this assumption) that any one 
acting with a corporation has the right to assume that the whole nominal 
capital stock is available or can be made available by the company for the pur- 
pose of the corporation, and that when the capital stock is fixed at a certain 
sum this means that the enterprise can be carried on with such amount, if 
necessary, a contract, tending to restrict the company itself from making any 
further call, would seem to be incompatible with such implied representation to 
the creditors. 

**But numerous decisions have held that contracts of this kind are perfectly 
valid, as between the company and the share holder; that it is only under certain 
conditions and under certain circumstances that its validity can be attacked. 
The stockholder, as the law now stands, is not bound by his subscription to pay 
the amount absolutely, but he is bound only to pay what he expressly agrees to 
and so much more as may be necessary to pay creditors in certain cases. And 
the cause of action in the latter case arises not in favor of the corporation, but 
of the creditors as a body, and is complete only when a call is made on behalf 
of such creditors. To what consequences this doctrine leads we see in the 
Glenn cases! where stockholders were held liable more than twenty-five years 
after the company failed, because it was only then that the creditors caused a 
call to be made, and the cause of action was held to date only from that time. 
The same criticism might be made of the cases limiting to subsequent creditors 
the right to attack agreements by which less than the nominal amount of sub- 
scription is taken in payment. Existing creditors might say with truth that, 
although the capital was not full paid when they made their contract, they 
relied on the fact that the company should have the power, when the necessity 
of business required it, to get additional capital to the total amount of the 
nominal capital. By recognizing the validity of such contracts as to them, 
great injustice may be done to them; and it is no answer to say that they are 
better off than at the time they made their contract, because some additional 
capital has been paid in. The answer would be that the potential increase to 
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the full amount of the nominal capital on which they relied, and which was 
surrendered without their consent by such agreement, is not compensated for 
by the additional amount paid in. 

“The distinction made between stock originally issued and subsequent increase 
of capital stock, and to a certain extent the doctrine upholding in the absence 
of fraud, payments made in goods at a gross overvaluation are all based on the 
departure before referred to, from the simple doctrine that the amount at which 
the nominal capital stock is fixed must be paid in at the time and in the mode 
indicated by the charter, and that every contract in violation thereof is 
absolutely void. 

‘The simple rules prevailing in England on the subject would seem to be 
preferable to the complicated trust doctrine as it now stands with its distinc- 
tions and refinements. The statute expressly provides that every share shall 
be considered as being payable in cash to its par amount, except in so far as it 
may be otherwise provided by registered contract. Every one therefore who 
deals with a corporation knows that its stock may have been issued for property 
and can see for himself for what property it was issued. If the stock is not 
issued for property it must be issued for cash to its full amount. A company 
cannot legally issue its shares at a discount; and if it makes a contract to that 
effect and the subscriber accepts the shares, he will be bound to pay the full 
amount, not only to the creditors, when the company is wound up, but to the 
company itself. When in a recent case the point was made that even if the 
company had not the power to issue shares at discount, such shares, if so 
issued, would be mere nullities, as against the corporation, and could not give 
rise to anaction for the full nominal amount, whatever might be the right of 
creditors, the court promptly and decisively put the question at rest by saying 
that if the shares were issued and taken, the statute imposed the duty to pay 
the full nominal amount, and that any provision to the contrary was simply void 
and of no effect, not only as to the creditors, but as to the company itself.’ 


Hvnors or tHe Law. —A story is told in the Boston Gazette of a 
distinguished lawyer. One time a physician came to him in great dis- 
tress. Twosisters living in the same house had babies of an equal age, 
who so resembled each other that their own mothers were unable to 
distinguish them when they were together. Now it happened that by 
the carelessness of their nurses the children had become mixed; and 
how were the mothers to make sure that they had received back their 
own infants? ‘* But perhaps,’’ said the lawyer, ‘‘ the children weren’t 
changed at all.’’ ‘*Oh, but there’s no doubt that they were changed !”’ 
said the physician. ‘‘ Are you sure of it.’”’ ‘‘ Perfectly.’’ ‘ Well, if 
that’s the case, why don’t you change them back again? I don’t see 
any difficulty in the affair.’’ 

‘* Tus is a smali case, gentlemen,’’ said Judge Wing to the jury 
Tuesday morning in the case of the dogs and the cows. 
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me of the case that was tried before a colored friend and brother, way 
down souf,’ years ago. It was his first case as trial justice and he felt 
his dignity. He heard the law and the evidence, and the arguments, 
and it came time for him to charge the jury. At his apparent hesita- 
tion one of the attorneys nudged him and said: ‘ Now charge the jury,’ 
and the judge arose and said: ‘ Bredren dis am a small case, an’ I shall 
charge but a dollar an’ a-half.’’? — Lewistown Journal. 


A Wit Nor Meant 70 Be Broken. — The will of the rich man of the 
future will read: ‘* To the respective lawyers acting for my children I 
give my entire estate and worldly goods of all descriptions. Personally 
to the children and to my beloved wife I will give all that remains.’’ 
This testament will satisfy the family, and save the trouble of proving 
the testator insane. — Tid-Bits. 


A Younc man of about eighteen years of age had occasion to shoot a 
friend with whom he had a personal difficulty. He was arrested and 
brought to Austin for trial. As he had no money to hire a lawyer, the 
court appointed a member of the Austin bar to defend him. As the 
jury was being selected the lawyer asked his client if he knew of any 
cause why any of them should be challenged. ‘‘ Not yet,’’ was the 
whispered reply, ‘‘ but if they find me guilty, I’ve got a brother who 
will challenge the last one of them. You challenge the judge if you 
want to, but I want to attend to the sheriff myself.’’ —Tezas Siftings. 

‘‘How came you to enter the house?’’ inquired the magistrate. 
‘*Two o’clock in the morning, no policeman around, an open porch 
window, and—why, Judge, you’d have done it yourelf.’’ — Land- 
caster Law Review. 


ANNUAL CONFERENCE OF THE Missouri JupGes.— The Missouri judges 
held their annual conference at St. Louis on the 28th and 29th of 
December.! Their association was meagerly attended and does not 
seem to have been productive of any valuable suggestions touching 
amendments of the laws. Hon. R. E. Rombauer, presiding judge of 
the St. Louis Court of Appeals, read a carefully prepared paper on the 
‘*Scope of the Judicial Conference,’’ in which he considered the aims 


1¥or an account of their previous meeting, see 25 Am. Law Rev., p. 121. 
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which such meetings of the judges of the State should havein view. This 
is published in full, in our new contemporary, the Missouri Legal News, 
He pointed out, among other things, the fact that the law of 1879, 
under which the judges are required to make recommendations to the 
legislature touching amendments of the laws, is confined to pointing out 
** omissions, uncertainties and incongruities’’ in the statute law. He 
concluded as follows :— 


‘* That the law of 1879 in its present form is of little value is shown by the 
fact that it has failed to accomplish any apparent beneficial results. In order 
to accomplish such results it seems to me it should undergo very material 
changes. In the first place it should remove the limitation which confines the 
judges duty to noting only ‘uncertainties, incongruities and omissions’ as 
those terms, in tieir narrower sense, in which they are unquestionably used in 
the statute, confine the action of the judiciary within too narrow limits. In the 
next place it should provide for a judicial conference of all the judges of the 
State to be held at least every two years, and incidentally provide for defraying 
the expenses of its meeting, and the publication of its proceedings. Thus only 
can a general attendance be secured, and thus alone can the conference itself 
be recognized as an active agent entitled to an official position as a body in aid 
of the legislature. The law should further provide in my opinion that the 
recommendations made by the judicial conference thus established, should be 
accompanied by appropriate bills prepared for that purpose by the conference. 
It is much easier to recommend an actual change in the law, than it is to devise 
the proper means for effecting it. I think the law should further provide that 
the report of the judicial conference accompanied by the proposed bills should 
be sent to the governor of the State, and not to the officers of the two houses, 
If he communicates them to the general assembly under the provisions of 
Section 9, Article 5, of the Constitution, the probability of their meeting with 
recognition is much greater than under the law as it now stands. It is very 
evident to my mind that this needed reform is much more likely to be accom- 
plished in the mode proposed than in any other manner. At the same time I 
deem it of the greatest importance that these measures should be very 
thoroughly discussed before they are finally adopted. The bar associations of 
the State are bodies which in that respect can furnish the most valuable aid. 
Measures discussed and recommended by them may be sent to the judicial 
conference for discussion, and vice versa. As both labor towards a common 
end (the improvement of the body of the law), there is no reason why they 
should not act in all these matters jointly and there is every reason to believe 
that the more thorough the discussion and analysis is, to which these measures 
are subjected, the greater will be the confidence of the legislature in their 
propriety, and the greater the probability of their actual need and final adop- 
tion. I also think that the press ought to be enlisted in the common work. As 
it is public-spirited, I have no doubt that it will cheerfully give us aid in the 
matter, which is of the very greatest value in calling the attention of the people 
and enlisting its sympathies in a work which is done for its benefit. It would 
also furnish the means of reaching in advance of the session, every one who is 
likely by his work and vote to make a law of the proposed bill.” 
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Curent. — Your fee is exorbitant. It didn’t take you a day to do 
the work. Lawyer. It is my regular fee. Iam not charging you for 
time, but for the cost of my legal education. Client. Well, give me a 
receipt for the cost of your education, so the next fellow won’t have to 
pay for it too. — Life. 


Tne Jupicra, Repeat or Statvutes.—In a former number of this 
publication we pointed out that the Supreme Court of Missouri had, 
for the benefit of railroad companies, made a bald judicial repeal of the 
statute of that State enacted for the purpose of protecting shippers in 
the case of shipments over connecting lines. Without repeating what 
we formerly said, we renew the statement that the statute is one of 
public policy or it is not worth the paper on which it is written. If it 
does not make a rule for such shipments, it leaves the shipper exactly 
where he was before, subject to the terms of any contract which the 
carrier may see fit to impose upon him. We find that our view of the 
effect of the decision of the Missouri Supreme Court has been taken by 
the Kansas City Court of Appeals in the recent case of Hill v. Mis- 


sourt Pacific R. Co.? Mr. Presiding Judge Smith, referring to the decis- 
ion of the Missouri Supreme Court on which we previously commented, 
says: 


“ This case clearly and unequivocally decides that a railway carrier, receiving 
goods in this State to be shipped over its own and connecting lines to the point 
of destination, may stipulate in the contract of shipment against damages to 
the goods occasioned by the negligence of the connecting carrier. It will not 
do to say that what is said by Judge Brace in his opinion is obiter dicta, because 
he declares at the very outset that it becomes necessary to ascertain the true 
scope and meaning of the statute. There can be no misunderstanding of his inter- 
pretation of its provisions. Our own convictions must give way before this 
authoritative exposition of the statute, whose effect is to overthrow and brush 
away the unbroken line of appellate court decisions in this State, without so much 
as a bare reference to it. Itis quite obvious that under the statute, as expounded 
and construed by the Supreme Court, that the defendant had the right by con- 
tract to limit its liability to its own lines.”’ 


That statutes do not stand in the way of judges who labor under the 
hallucination that their vocations are quasi-legislative is shown by 
another, and if possible, more flagrant decision of the Supreme Court 


125 Am. Law Rev. 841. *° Dimmitt v. Railroad Co., 103 Mo. 
21 Mo. Legal News, 9. 433; s.c. 15S. W. Rep. 761. 
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of Missouri. A statute of that State, found in the chapter relating to 
** Costs in Civil Cases,’’ is as follows: *‘ Itshall not, hereafter, be avail. 
able to a party, as an objection, that no demand for the subject-matter 
of a suit was made prior to its institution, unless it is expressly set up 
by way of defense in the answer or replication, and is, also, accom- 
panied with a tender of the amount that is due; in which case, if the 
plaintiff will further prosecute his suit, and shall not recover a greater 
sum than is tendered, he shall pay all costs. This provision shall be 
applicable as well to actions for property as for money; when property 
is tendered, the damages for its detention, if any, shall also be ten- 
dered.’’! In Nanson v. Jacob,” this statute was judicially repealed 
for the benefit of Common carriers. The action was in the nature of 
an action of trover against a railroad company for the alleged conver- 
sion of a number of bales of hops. One of the positions of the defend. 
ant was that a demurrer to the evidence ought to have been sustained 
because it was not alleged that a demand had been made of the defend- 
ant. The court held that, notwithstanding the plain language of the 
statute, such a demand was necessary. Among other things the court 
did not believe ‘‘ that, in any event, the statute was made to apply to 
common carriers.’’ ‘‘ An old and able lawyer, now deceased, who was 
thoroughly conversant with the history of legislation in this State,” 
had told the judge who wrote this repealing opinion, ‘‘ that the statute 
in question was passed with reference to what were known as property 
notes.’’ It is perceived, on recurring to the language of the statute, 
that its terms are so plain and unequivocal as to admit of no interpre- 
tation whatever. It was evidently the work of lawyers, and probably 
of lawyers quite as experienced as those who now subject it to a judicial 
repeal for the benefit of railroad companies. It does not admit of the 
slightest doubt that, under it a banker can be sued by his customer for 
the deposit of the latter without any previous demand, and can only 
exonerate himself by tendering the money in court. If such an action 
is brought maliciously for the purpose of injuring the banker’s credit, 
he may possibly have a remedy for it; but whether he has or has not 
is not material, for the statute is plain. It admits of just as little 
doubt that any common carrier or other bailee, may be sued under the 
statute for the conversion of goods, without any previous demand, and 
simply because the statute says that it shall apply, ‘* as well to actions 
for property as for money.’’ The statute may produce in his case, as 
in the case of the banker, a hardship; but this does not give the court 
jurisdiction to repeal it. Such statutes exist in some of the other 


S. Mo. 1879, § 1018; 1889, § 2948. 93 Mo. 331. 
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States; and the legislatures in enacting them, have presumably bal- 
anced the hardships which might result from them, with the inconven- 
jence of allowing dilatory pleas for the want of a demand before 
bringing suit. The statute does not, of course, change the rules of 
evidence. It does not, for instance, change the well-known rule in 
actions of trover that a demand is in many cases evidence of a con- 
version, and that in many cases without a demand there is no conver- 
sion. For instance, A borrows a horse of B, to be kept and used until 
B shall require its return. Without demanding its return, A brings 
an action of trover for it. The action is a demand, and under the 
statute, unless he then tenders the horse he must suffer a judgment 
for damages and costs. To this extent the statute changes the rule of 
law that a plaintiff can only recover on the state of facts which exist 
at the time of bringing his action. In this regard the statute may or 
may not be unwise, but this does not authorize the courts to assume 
legislative power by repealing it. Nor is there any reason why a 
statute intended to apply to all litigations should be held not to apply 
tocommon carriers. Common carriers are no better than other people, 
except in the estimation of some judges. The Supreme Court of Mis- 
souri has no more jurisdiction to repeal a plain and unequivocal statute 
such as this, than it would have to send its mandamus to the legisla- 
ture requiring that body to repeal it.? 


Lawyers’ Fees.— The lawyers of the valley of the Red River of the 
North have organized a bar association, as we learn from the Western 
Law Times (Winnepeg), and one of their by-laws recites that ‘‘a fee 
bill shall be adopted by the association, by which all the members shall 
be bound; its adoption or subsequent change shall require a majority 
of all the members of the association.’’ This ‘fee bill’’ is annexed, 
and is as follows:— 


** RETAINER CIVIL SUIT IN DISTRICT COURT. 


When amount claimed is $150 or under 

When amount claimed is $150 to $250 

When amount claimed is $350 to $500 

When amount claimed is $500 to $750 

When amount claimed is $750 to $1,000.....- 


1 [tis worthy of note that the Su- of its previous decisions: Raithel v. 
preme Court of Missouri in this char- Dezetter, 43 Mo. 145; Rattel v. Craw- 
acteristic hallucination, overruled two ford, 59 Mo. 215. 
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When amount claimed is $1,000 to $1,500......++seee-seseesceescevees $75 00 
Above $1,500, each additional 1000 
In case of attachment, garnishment or replevin, in addition to above.. 10 00 
In all actions in the nature of equity proceedings, not less than........ 40 00 
For making or opposing any 1000 
Preparing and arguing a demurrer...........+.- 
Preparing and arguing a demurrer which determines oe case, from $25 


ENTRY OF JUDGMENT BY DEFAULT. 


Where amount is $250 and 


TRIAL OF AN ISSUE IN COURT OR BY REFEREE. 


FOR FORECLOSING MORTGAGE BY ADVERTISMENT, MORTGAGEE BUYING PROPERTY, 


When amount secured is $500 or under........-.eeeeesseeee me 
When amount secured is $500 to 
When amount secured is $1,000 to $5,000 
When amount secured is $5,000 to $10,000. . 
When amount secured is $10,000 and upward.........+-ssseeeeceeeess 200 00 
And in no case less than the amount stipulated in the mortgage. 
For preparing interrogatories and securing issuance of commission to 

take Geposition. 1060 
Drawing deed, mortgage, power of attorney or eoutench when blank is 


Chattel mortgage or bill of sale, short from.... ......eseeeesseeeeeees 1 50 
Drawing articles of 1000 
Drawing mechanic’s lien, notice or 5 00 
Drawing deed of assignment for benefit of creditors...........se..6. 30 00 
On miscellaneous collections, amounts to $500, 10 per cent. 

Ditto, amounts in excess of $500 to $2,500, 5 per cent. 

Ditto, amounts in excess of $2,500, 3 per cent. 

On lines of recollections received before due, 5 per cent. 


$25 0 
50 00 


RETAINER IN CRIMINAL CASES. 
Misdemeanor, not less than.......escccccscccccscccccecsccscscceccees $25 00 


When penalty for crime with which client is charged is fine or impris- 
ment not to exceed three 8000 


When penalty is imprisonment not to exceed five years.............. «- 100 00 
Penalty not to exceed Seven Years..ccccccccccscccssvecsccsssssccccsee 150 00 
Penalty not to exceed tem years. +++ 200 00 


Penalty death or life imprisonment. 


100 0 

250 00 
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LAND OFFICE CASES. 


Taking testimony, per - 1000 
Taking appeal to Commissioner, without argument.............. ercee 1000 
Taking appeal to Secretary of Interior, without argument............. 10 00 
Trial of case in Justice Court, civil or criminal.............-.2eee eee 10 00 
Taking appeal from Justice Court.........ccccecccccccccscccccesvece 10 00 
Drawing Will, not less 10 00 
Divorce case, NOt less sees 75 00 
For advice on abstract of title 5 00 
For advice on abstract of title, written opinion 10 00 
General retainer by the 50 00 


Then follows a list of individuals and firms who ‘‘ approve the fore- 
going fee-bill and agree to abide by the same.’’ 

If such an arrangement as the above were entered into in the interests 
of the public to prevent the overcharging and extortion which so often 
disgrace the legal profession, it would be a commendable thing; but 
the well-known motive of all such arrangements by legal and medical 
societies is to fix a standard of minimum charges, and to make it 
unprofessional to charge less, or even to visit upon the act of charging 
less the penalty of expulsion from the society. Such attempts on the 
part of the lawyers and doctors exhibit one of the most pitiable phases 
of human selfishness and greed. The lawyers and doctors in full 
practice find themselves subject to the competition of the lawyers and 
doctors of no practice; the old lawyers and doctors find themselves 
subject to the competition of the young lawyers and doctors; the 
lawyers and doctors who have plenty to eat find themselves subject to 
the competition of the lawyers and doctors who have nothing to eat. 
The former compose of course the influential class in either profession ; 
the latter often have scarcely money enough to pay their small entrance 
fees into the legal or medical society, which they join out of a desire 
to appear respectable in their profession. Now, if the old and estab- 
lished practitioners can establish and enforce a minimum standard of 
professional charges, which, while being high, cannot be reduced by 
competition, they will continue to get the business; for it stands to 
reason that the client or patient, finding that he must pay the same fee 
to the old and to the young practitioner —to the experienced and in- 
experienced, — will employ the former, and the latter will continue to 
go hungry. It is therefore an attempt — illustrating human selfishness 
in a pitiable degree —of those who are in to keep in and to keep out 
those who are out. Itis simply a lawyers’ trades union — a lawyers’ 


375 00 
10 00 
40 00 
10 00 
10 00 
00 00 
10 00 
15 00 
5 00 
5 00 
RTY, 
5 00 
0 00 
5 00 
0 00 
0 00 
) 00 
> 00 
| 50 
» 00 
00 
00 
00 
| 
XUM 


110 26 AMERICAN LAW REVIEW. 


trust. It stands on the same footing as trades-unions among artisans 

and trusts among corporations; and it is equally against public policy, 
if indeed there is any longer any public policy in having trade free and 
in having prices regulated by natural laws. 

Nor does it work justly towards the public. In fixing their compen- 
sation lawyers generally take into consideration their age and experience, 
and an old lawyer will charge without a blush a fee that a young 
lawyer would not dare to charge with a blush. This is upon the just 
conception that the professional services of an experienced practitioner 
are worth more than those of an inexperienced practitioner. But when 
one in need of legal assistance knows that he cannot reduce a certain 
publicly advertised minimum charge by employing a practitioner of 
less experience, he often foregoes professiona! aid altogether, and to 
his detriment. This is especially so as to medical aid. Many a poor 
servant girl goes without medical aid and doses herself with quack 
medicines, often to the permanent injury of her physical health, because 
she cannot have the services of any doctor for less than two dollars, 
when if she could have for fifty cents the services of the starving young 
doctor just out of the medical school, the injury to her might be prevented. 

The scale of fees fixed by our brethren of the Red River of the North 
does not seem high, at least toa city lawyer. It is the principle to 
which we object. ‘The legal profession is not a trade, though it is fast 
becoming such; and trades-unionism among lawyers is just as much 
opposed to public policy as trades-unionism among mechanics, or trusts 
among corporations — that is, assuming that lawyers’ services are of any 
value at all. We can well understand why this fee bill amuses our 
Manitoban contemporary. The decline from the ancient conception — 
still in vogue in England —that a barrister gets for his services in 
court only an honorarium, and that he cannot sue for his compensation, 
to the trades-union among lawyers, is a very great one, though not 
necessarily out of keeping with the conceptions of modern American 
business and social life, which have leveled lawyers to the plane of 
mere tradesmen. The question for lawyers to decide is whether they 
want to occupy that position. 
get and keep it than to adopt the practices of those who are, to use an 
English expression, ‘‘ engaged in trade.” 


Tue Cotorapo Court or Appreats. — They have a Court of Appeals 
in Colorado, established by an act of the legislature, somewhat similar 
‘to the Missouri Court of Appeals in respect of its jurisdiction. ‘The 
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validity of the statute creating it was passed upon by the Supreme 


ane Court of that State in People ex rel v. Richmond,} in which the court 

cy, passed upon numerous propositions arguendo, — one of which was that 

nad a citizen has no natural or inalienable right to a hearing in the Supreme 
Court. It seems that the experiments with temporary commissions to 

nal relieve the Supreme Courts of the States have proved so unsatisfactory 

ce, that the legislatures have begun to adopt the experiment of establish- 

7 ing intermediate Courts of Appeals. 

u 

ner 

len 

Tue Pcsiication or Inpecent Trias. —The Law Times (London) 

to says: — 

or “A new Parliament ought to put a stop to the publication of divorce cases. 

ck Itis Lord Halsbury’s opinion that such publication does incalculable mischief. 

se All the decent weekly newspapers take the same view.”’ 

8, It is a pity that some sort of Parliament does not exist which has the 

ng power to prohibit the nasty stuff from being telegraphed in quantities 

d. across the ovean and published in our evening daily papers under flam- 

th ing head lines. To be a purveyor of decent news is the office of the 

to newspaper, and the proper performance of this office requires brains, 

tact andenergy of arare description. But to be the purveyor of immoral 

oh filth of this description is a trade scarcely above the grade of pimping. 

ts Perhaps Congress, under its power to regulate commerce with foreign 

d nations, might prevent the telegraphing of such stuff to this country. 

in 

2 JopBeRY IN StaTE Reports. — The following is the head note of the 

> case of State ex rel Maddox v. Kenney,” recently decided by the Su- 

if preme Court of Montana: — 

y “Comp. St. Mont. Div. 5, § 1993, provides that the State reporter shall pub- 

0 lish 300 copies of each volume of the State reports, ‘provided that the same 

n shall be paid for at the rate of six dollars for each volume of 600 pages, and that 
each volume of more than 600 pages shall be paid for at the same rate for the 
number of pages exceeding 600,’ and that upon delivery the auditor ‘ shall issue 
to the said reporter a warrant for the amount to be found as provided above, 
and also a warrant for the sum of three hundred dollars, to cover the expenses 

. of stationery and clerical work: * * * provided, that the whole expense of 

r 


1 25 Pac. Rep. 929. 2 26 Pac. Rep. 999 
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publication and preparation of a full volume of such reports shall not exceed 
the sum of two thousand one hundred dollars.’ Held, that mandamus will lie to 
compel the auditor to issue a warrant to the reporter for the payment of all 
pages in excess of 600 at the rate of $6 for 600 pages.”’ 


A Carr Case.—The most celebrated calf case known to history: 
Begun in 1874; Robert Johnson, plaintiff; Potter et al., defendants, 
Number of calves involved, four; estimated value, $15; years pend- 
ing, sixteen; times before Supreme Court, four; number of jurors 
tried before, 114. About twenty different lawyers were employed on 
each side at different times. Final verdict for plaintiff for $1,000 and 
costs (probably amounting to $6,000 or $7,000). Aggregate costs, 
$30,000. Condition of litigants-at beginning of suit, prosperous; 
condition of lawyers at beginning of suit, poor. Present condition of 
litigants, bankrupt; present condition of lawyers, rich. Present con- 
dition of calves, dead from old age. One lawyer, C. E. Wheeler, 
Mechanicsville, stayed with the case for the plaintiff from start to 
finish. — Y. Times. 


FepERAL ABUSES OF THE Writ OF Haseas Corpus. — Notwithstand- 
ing the protests which have been lodged against it from all quarters, 
Federal abuses of the writ of habeas corpus go on apace; and the 
indecent spectacle is constantly presented of appeals being taken from 
the highest court of the State to the lowest courts of the United States. 
Some of the Federal judges are learned men, of broad minds, worthy to 
fill the offices which they hold; others are small men, of narrow minds, 
ignorant of law, careless of justice, but always greedy of jurisdiction. 
The spectacle of an appeal being taken from a bench of judges com- 
posing the court of last resort of the State, to such a judge of the United 
States, is a shameful spectacle; and yet scarcely a number of 
the Federal Reporter comes out which does not contain some instance 
of it. In a recent case in Tennessee a man had been convicted for 
violating the statute of that State known as the ‘*‘ Sunday Law.” His 
conviction was affirmed by the Supreme Court of the State of Tennessee; 
but this did not prevent the district judge of the United States for the 
Western District of Tennessee from re-examining the case on a writ of 
habeas corpus, to see whether the sentences confirmed by the Supreme 
Court of Tennessee had not deprived the prisoner of some of his rights 
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under the constitution of the United States. It did not seem to have 
occurred to that most learned and excellent judge that the judges of 
the Supreme Court of Tennessee were just as much bound by their 
oaths of office to administer the Federal constitution and laws — being 
“the Supreme law of the land’? —as he was, and that they possibly 
knew as much about that law as he did, and that if the prisoner had 
peen deprived of any right under the constitution of the United States 
by the judgment of the Supreme Court of Tennessee, he had a remedy 
in the appropriate tribunal under the judiciary act—the Supreme 
Court of the United States — by a writ of error. The fact that the 
Federal district judge found that the judgment of the Supreme Court 
of Tennessee did not deprive the prisoner of any right under the con- 
stitution of the United States, and therefore remanded him, did not 
render the exercise of the jurisdiction any the less reprehensible. 
Another instance of the same kind has come to our attention in the 
case reported as Re Monroe,' decided by the district judge of the United 
States for the Western District of Arkansas. In that case a police judge 
of the city of Fort Smith, in the State of Arkansas, had assessed a fine 
against a person for an alleged violation of a city ordinance, and had 
issued a commitment for the non-payment of the fine and costs; but 
the mayor of the city had assumed toremit thesame. The police judge 
being of opinion that the mayor had no power to pardon an offense 
after conviction in such a case, issued another warrant for the arrest 
and commitment of the person named, directing it to a certain police- 
man, who refused to execute it. The police officer was therefore 
arrested, fined and committted by the police judge for contempt in 
refusing to execute his process. From this sentence the police officer 
appealed to the Federal district judge under the writ of habeas corpus. 
We use the word ‘‘ appealed ’’ purposely, for that was the effect of the 
proceeding. The Federal district jndge held that the police officer 
was held in custody without ‘‘due process of the law,’’ within 
the meaning of the fourteenth amendment of the constitution 
of the United States, and therefore discharged him. In so 
doing, he passed, in the first instance, upon the power of 
the police judge to commit for contempts, and also upon the power 
of the mayor under the charter of the city to pardon offenses 
against the city ordinance after conviction. His decision is tantamount 
to holding that whenever a man is committed for contempt by a State 
judicatory for refusing to execute State (or State municipal) process 
which a Federal judge deems to be void — not by reason of Federal laws, 


1 46 Fed. Rep. 52. 
VOL. XXVI. 8 
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but by reason of State, or State municipal law —he is held in custody 
without ‘‘due process of law’’ and can be properly discharged by g 
Federal judge on habeas corpus. Such an assertion of jurisdiction 
erects every Federal district judge into a superintending court in every 
case of a State commitment for contempt. ‘The question of the power 
of the police judge to commit for contempt, and the power of the 
mayor of Fort Smith to remit fines assessed by the police judge were 
questions to be settled by the courts of Arkansas in the interpretation 
of their own laws and municipal ordinances. The road was open to 
a settlement of the question in the courts of that State. The judges of 
those courts were sworn to support the constitution of the United 
States, and were as much bound to respect and give effect to it as the 
Federal district judge was. ‘The assertion of the jurisdiction, in 
advance of the State judicatories, assuming the office of interpreting 
their laws and ordinances, was 4 most unseemly and offensive thing. 
If a State judge had acted in that way in respect to Federal 
laws and process, the Federal judiciaries would have promptly 
resented it. 

This last assertion is borne out by reference to the decision of 
another Federal district judge in the case reported as Re Lee, where 
a deputy marshal of the United States was arrested at his own home 
while stopping there overnight while in search of a prisoner, and fined 
by a State municipal police judge for carrying concealed weapons, 
which fine was confirmed by a State Circuit Court. The Federal judge 
promptly and justly resented the State interference with the officer of 
the United States and discharged him on habeas corpus. Of the 
propriety of the decision there cannot be a particle of doubt. If the 
Federal courts cannot protect the marshals of the United States in the 
exercise of their official duties, the constitution of the United States, 
the treaties made in pursuance thereof, and the acts of Congress passed 
within the purview of the constitution, would at once cease to be ‘ the 
supreme law of the land.’’ ? 


PenaLty FoR DiscLosinG THE ConTENTS OF A TELEGRAM. —The Law 
Times (London) says: ‘‘ Even among lawyers there are, we surmise, 


few who know that it is a criminal offense to try and persuade a post- 


1 46 Fed. Rep. 59. ground that the deputy marshal was 
2 Since writing the above, we learn out of his district when arrested by 


that the case has been reversed on ap- the State process. 
peal by Mr. Justice Lamar on the 
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office clerk to disclose the contents of a telegram addressed to another 
person. A prisoner, who was tried at Reading some weeks ago, has 
now learnt this to his cost. Under section 20 of the Telegraph Act, 
1868,1 ‘any person having official duties connected with the 
post-office, or acting on behalf of the Postmaster-General, who 
shall, contrary to his duty, disclose or in any way make 
known or intercept the contents or any part of the contents, of any 
telegraphic messages, or any message intrusted to the Postmaster- 
General for the purpose of transmission, shall, in England and in Ire- 
land, be guilty of a misdemeanor, and shall upon conviction be sub- 
jected to imprisonment for a term not exceeding twelve calendar 
months.” Read this in connection with section 36 of the act,? 
which lays down ‘that every person who shall solicit or endeavor 
to persuade any other person to commit a felony or misdemeanor 
punishable by the post-office acts shall, in England or Ireland, 
be guilty of a misdemeanor * * * and _ being thereof con- 
victed shall be liable, at the discretion of the court, to be impris- 
oned for any term not exceeding two years.’ The result is, that when 
you ask at a telegraph office for the result of the St. Leger, that result 
having been telegraphed to the office for the benefit of a private indi- 
vidual, you are committing a misdemeanor. The prisoner convicted at 
Reading is expiating his offense with a month’s hard labor. We would 
suggest to the post-office authorities that the printed notice which is 
exhibited on their walls, forbidding their clerks to disclose the contents 
of any telegram received or sent out, should be amended by adding a 
reference to the offense, which it unquestionably is, to make even an 
attempt to procure from a clerk the substance of another man’s tele- 
gram.”’ 


ReMovaL OF THE oF WomeEN IN Mississiprt. — 
Mississippi, as is well known, was one of the pioneer States of the 
American Union in the movement to remove the common law disabilities 
of married women in respect of the ownership and alienation of 
property. The provisions of the code of 1880 of that State on that 
subject were, we understand, the work of Hon. J. A. P. Campbell, 
since and now a judge of the Supreme Court of that State, who was 
substantially the author of the code. Those salutary and just pro- 
visions are now crystallized in the organic law of that State. Mr. 
Thompson, in the address already alluded to, says: — 


1 31 and 82 Vict., c. 110. 2 7 Will. 4 and 1 Vict., c. 36. 
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‘The section in the bill of rights of the constitution of 1869, on the subject 
of the property rights of married women, is omitted in the constitution of 
1890, because by section 94 of the new instrument, married women are fully 
emancipated from all disability on account of coverture, and the legislature ig 
deprived of all power to create by law any distinction between the rights of 
men and women to acquire, own, enjoy and dispose of all kind of property, or 
their right to contract in reference thereto. Mississippi has led in the race for 
the emancipation of married women; she first, by statute, gave them property 
rights; she, first of all States, fully emancipated them by legislative act, and she 
is first to fix woman’s entire emancipation from all disability, on account of 
coverture, in her constitutional law. Of this lead, our State may well be proud; 
she has been followed, and is being followed, by every State in the Union, and 
by England as well, from whose laws the doctrines of coverture were derived 
Let it not be forgotten, however, whence came to us the conception. Itis said, 
and it is no doubt true, that our first married woman’s law, ‘in the statute of 
1839’? embodied and was suggested by the tribal customs of the Chickasaw 
Indians, who lived in our borders. We had as well recall another tradition: 
the first statute on the subject was introduced into our legislature and its 
passage successfully pressed, so the tradition goes, by a member who was less 
actuated by admiration for the customs of the Chickasaws, or a sense of justice 
to woman, than by a desire to marry a rich widow and enjoy her property free 
from liability to his creditors, both of which, it is said, he did soon after his 
bill became a law.”’ 


WHETHER THE JUDGES OF THE FepERAL Court or APPEALS SHOULD 
Wear Gowns. — This question has provoked more discussion than its 
importance demands. Some of the newspapers have developed a 
heated opposition to the judges of the new Federal courts putting on 
gowns, and others—among them the Nation and the Central Law 
Journal — approve of the suggestion. There is something in gowning 
judges out of keeping with our republican simplicity, though no doubt 
our popular institutions would survive if all judges were put in uniform 

_the same as military officers and policemen are. The practice is not 
uniform on this subject, even in England. The judges of the Privy 
Council wear no gowns. 


An Atrempt To Murper a Jupce.— Kansas is having a hard time 
with some of her judges. Aside from the Alliance judge, whose antics are 
familiar to our readers, it has a district judge named Botkin, who was 
impeached before the Senate of the State last winter, but who was 
acquitted. Lately a mob tried to murder him on his way to court. 
They did not succeed in their attempt, but they did succeed in mur- 
dering the sheriff, who was guarding the judge, and also three members 
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of his posse. The matter is said to grow out of a feud relating to the 
removal of the county seat, which has for some years divided the people 
of the county into hostile camps. It is a painful illustration of what 
sometimes happens in the new and semi-barbaric portions of our 
country. 


Tue Law AND THE Lapy.— Patient man. ‘*‘ Suppose a woman makes 
it so hot for her husband that he can’t live with her, and he leaves her, 
what can she do?’’ Lawyer. *‘Sue him for support.’”? Patient man. 
‘‘Suppose she has run him so heavily into debt that he can’t support 
her, because his creditors grab every dollar as quick as he gets it, 
besides ruining his business with their suits?’’ Lawyer. ‘‘ If for any 
reason whatever he fail to pay her the amount ordered, he will be sent 
to jail for contempt of court.’’  Putient man. ‘Suppose she drives 
him out of the house with a flat-iron, and he’s afraid to go back?”’ 
Lawyer. ‘*She can arrest him for desertion.”” Patient man. ‘* Well, 
I don’t see anything for me to do but to go hang myself.’’ Lazyer. 
‘“‘Tt’s against the law to commit suicide, and if you get caught attempt- 
ing it, you’ll be fined and imprisoned. Ten dollars, please. Good- 
day.”’— Irish Law Times. 


Tue Law in Fiction.— The Law Journal (London) says: ‘ Miss 
Braddon, like the late Wilkie Collins, makes sure of her law before 
using it as material in her novels. In the latest—and by no means 
the least interesting—of her ingenious stories, ‘Gerard; or, the 
World, the Flesh, and the Devil,’ we see a good deal of a firm of Lon- 
don solicitors whose practice is both extensive and highly respectable. 
The characters of the two partners are cleverly contrasted, but Miss 
Braddon asks her readers to believe too much in the good nature of 
London solicitors when she describes a hard-headed Lincoln’s Inn 
family lawyer drawing checks for £500 in favor of ‘a claimant’ 
whose identity, though pretty clear, had not been established. Unlike 
most lady novelists, however, this authoress knows what invalidates a 
will, and the fact of marriage after execution of a will, having this effect 
is made good use of in the denowement of the plot. Nota little of the 
power and flavor of her novels may be traced to the fact that ‘ Miss 
Braddon,’ the novelist, is identical with Mrs. Maxwell, the capable 
and intelligent femme d’ affaires and the valued friend of many clever 
men in the three learned professions, as wel as in the fields of literature 
and art.’’ 
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Tue New U. S. Crrcurr Jupces or Appeat.— The names of the new 
judges of the United States Circuit Court of Appeals, nominated by 
the president, are: William H. Putnam (democrat), of Maine; 
Nathan Shipman (now U. S. district judge), of Connecticut; George 
M. Dallas (democrat), of Pennsylvania; Nathan Goff (republican 
politican), of West Virginia; William H. Taft (now solicitor-general 
of the United States), of Ohio; and William A. Woods (now U. §. 
District Judge), of Indiana. The other appointments have not, at the 
time of this writing, been made. The appointees are all good lawyers, 
Objection is made to the appointment of Dallas, by republicans of 
Pennsylvania; and the democrats of Indiana are incensed over the 
nomination of Judge Woods, owing to his famous rulings which pre- 
vented the indictment of ‘‘ Blocks-of-Five ’’ Dudley for election frauds 
in that State. Taft is a brilliant and popular young lawyer of less than 
thirty-five summers, who might well wait a few years before taking a 
seat on a bench where it will be his office to revise the judgments of far 
older and more experienced judges. 


OpposiTION TO THE CONFIRMATION OF JUDGE Woops.— The reasons 
for the opposition to the confirmation of Judge Woods, of Indiana, 


who had been nominated by the president for one of the new Federal 
judgeships, are those stated in what purports to be a newspaper interview 
with Senator Voorhees, of that State. We merely print it as showing 
the very strong feeling which exists against him among leading men of 
the party opposed to that to which he belongs, and without expressing 
any opinion on the subject of his rulings, about which we really know 
nothing: 


** T am surprised,’’ Senator Voorhees said, ‘‘ at the selection of the president 
in this particular instance. Asa rule his appointments have been good, but in 
this one exception he has failed miserably. You could not find, I think, a 
democrat who would vote for his confirmation if you searched for him with a 
microscope. I know my views in this matter and those of Senator Turpie, and - 
inasmuch as the appointment comes from our own State, I am confident the 
democratic Senators will heed the facts we can bring before them, if that 
should be necessary. Every democrat and every republican who knows any- 
thing about the politics of the country, knows about the charges that 
were brought against Judge Woods. The record of Judge Woods I know 
by heart, and I am free to say that he is a man totally unfit for 
any judicial position. Had the president taken such a man from Indiana 
as he did from Ohio, he would have reflected credit upon the State. In 
Judge Taft the president made an excellent selection. He is a man young in 
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years, of good blood and good brain, with a long and useful career before him, 
a career that will terminate, perhaps, on the bench of the Supreme Court of the 
United States. Such a selection must be indorsed and commended by every 
man all over the country; and by the same token the selection of a man like 
Judge Woods must be as unqualifiedly condemned. I do not pretend to know 
what the republicans will do, but I am confident the democrats will not sub- 
mit to the confirmation without a vigorous protest. Judge Woods presided in 
the so-called conspiracy cases at Indianapolis in 1888, and subsequently disposed 
of the charge against Mr. Dudley, in which the ‘ Blocks-of-Five’ sensation 
figured.”” After reviewing the latter case somewhat in detail, Senator Voorhees 
added: 

‘‘T remember a scene in connection with this case, in which Judge Claypool! 
to his face and in his teeth told Judge Woods he had disgraced the judicial 
robes he wore, disgraced his manhood and falsified his firm convictions of the 
law. This is the man who has been nominated for a high place on the Circuit 
bench of the Federal courts, and the Senate of the United States is called upon 
to confirm his nomination. I repeat in all candor, appreciating fully the im- 
portance of the words, that, in my opinion, Judge Woods is not a fit man for 
the place, and for one I will never vote to confirm him, and there are many others 
who think the same way.”’ 


Tue CwaracTterR oF Portia.— Our learned contemporary, the 
Chicago Legal News, says:— 


“The men and women of all climes, wherever the English language has been 
spoken or Shakespeare has been read, have for three hundred years approved 
and admired the course of Portia in Shylock v. Antonio, and it must be, at this late 
date, a bold man who would seek to set aside this verdict of mankind and 
detract from the frame of Portia by calling her a little pettifogger and a trick- 
ster. She is not so regarded and will not be. We do not admire the style of 
the late Judge Love, and give the following extract as an example. He says: 
‘How that captivating little pettifogger, Portia, was so successful in pulling 
the wool over the eyes of the duke and his high and mighty magnificoes, passes 
all comprehension. Even the unlearned Portia must have laughed in her 
sleeve at their high mightinesses as a set of magnifico jackasses whose long 
ears she could cram with sach nonsense as that a valid contract could be made 
to commit willful and deliberate murder.’ ”’ 


It seems to us that our contemporary (which by they way is ably 
edited by a lady and which may therefore be presumed to be partial to 
lady judges), takes too seriously the language of the eminent and 
lamented judge and scholar who penned the article in our last number 
on Shylock v. Antonio. The law administered by Portia, on another 
point, scarcely rises above the grade of the law which is daily adminis- 
tered by justices of the peace in Chicago and St. Louis, from which 
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category we exclude Justice Helmer, of Chicago, who would not have 
committed the faux pas which the great play-wright makes Portia com- 
mit. Assuming the possibility of what she conceded that such a contract 
could have any validity at all, her ingenious cutting of it down to a con- 
tract for the exact amount of flesh — no more, no less— to be taken 
without the shedding of one drop of blood,— is contrary to the law of 
England as it stood in Shakespere’s time, so often expressed in the 
maxim that a grant carries with it by implication that without which 
the grant cannot be possessed and enjoyed. 


Tue Formauity or Seatinc.— Elementary works are a dangerous 
reliance. Obiter dicta are their great fault, and theories frequently 
allure commentators more powerfully than authorities. Perhaps there 
is no proposition which illustrates the foregoing assertions more aptly 
than the one which suggests this paper. We have been assured by 
leading writers, among whom may be instanced Daniels,’ Edwards, 
Tiedeman* and the American and English Encyclopedia of Law,* that 
the addition of a seal to a signature, without reciting it in the body of 
the contract, is nugatory, and does not affect the character of the 
instrument. Our authors lay down this fantastic doctrine, generally, 
as well established; and do not even deign to argue it on principle, or 
to recognize a conflict in authority. Cases are cited from Wright 
(Ohio), from Virginia, Missouri, North Carolina and Alabama, and are 
relied upon as sustaining the theory laid down. Some of these cases 
certainly do tend to sustain the theory; but it is apparent upon exam- 
ination that some of these cases are based upon fallacious reasoning, 
and that others, as those of Missouri and Georgia, are based upon such 
statutes as obviously to render them exceptions tending to prove the 
contrary rule. As this impression, so given out by the elementary 
writers, may be and doubtless has been productive of serious misap- 
prehension and erroneous counsel, it seems worth while to call the 
attention of the bar to its lack of foundation, in principle, and to the 
overwhelming weight of authority against it. It is not intended in this 
paper to cite all the decisions against the text-book notion; but merely 
to collate a sufficient number of authorities to put upon their guard 
many who have been misled by unwary reliance upon text-book writers. 

The reasoning upon which this theory is based reduces it at once, as 


1 Dan. Neg. Ins., § 32. 3 Tiedeman Commer. Paper, § 32. 
2 Edwards Neg. Ins., § 296, 4 Title “‘ Bonds.” 
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the writer thinks, to an absurdity. ‘The Supreme Court of Virginia! 
argues that the facility with which seals may be superadded, and the 
character of writings changed, renders it improper to give to a seal 
effect unless recognized in the instrument to which it is affixed. This 
reasoning is absolutely legislative, and the learned court was not 
constituted for legislative purposes. It proceeds upon the assump- 
tion that all men are forgers, of which the learned court could 
hardly be supposed to take judicial cognizance. The opinion confesses 
that the rule is otherwise at common law; the court thus convicting 
itself of transgressing the function for which it was created. This 
same reasoning cannot logically be stopped here. It should go on and 
declare that every contract which may offer temptation to the forger 
shall be void,—it might be raised. The very question of the validity of 
a signature differs from the question at bar only in degree. 

The fact is, that the Virginia court fell into the error of mistaking a 
question of fact for a question of law. It stepped outof its bounds by 
usurping the prerogative of the jury, declining to recognize that the 
question was, not what the instrument testifies the maker purposed to 
do with it, but what he in fact did do with it. Would the court also 
have required the instrument to recite that the instrument was to be 
delivered? That could have been no more absurd, for both were to 
be done after the covenants were prepared, and to recite sealing and 
delivery above the signature entails an absolute falsehood. This is 
clearly and concisely laid down in a very respectable authority dated 
A. D. 1584. 

** There are but three things of the essence of a deed, that is to say, 
writing in paper or parchment, sealing and delivery, and if it hath 
these three, although it wanted, in cujus rei testimonium sigillum suun 
apposuit, yet the deed is sufficient, for the delivery is as necessary to 
the essence of a deed, as the putting of a seal to it, and yet it need not 
be contained in the deed that it was delivered. And note, the order of 
making a deed is, fiirst to write it, then to seal it, and after to deliver 
it; and therefore it is not necessary that the sealing or delivery 
be mentioned in the writing, for as much as they are to be done 
after.”’ 2 

There are earlier English adjudications which are not in harmony 
with the foregoing ; but a case decided 28 Hen. 8 and reported in Dyer 
19a is precisely to the point in issue, and determines that an ‘‘ obliga- 
tion is well enough, if a seal be put to the deed,’’ etc. After the 


1 Cromwell v. Tate’s Exr., 7 Leigh, 2 Goddard’s Case, 2 Co., 5 
301, 305. 
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decision of this cause, there seems to be no conflict in the English 
authority ; and it was left to some of the American courts and text- 
writers to revive a technicality which the English law had out- 
grown. 

But the decisions of the American courts in question constitute no 
excuse for the text-writers, in adopting the arbitrary rule of the Virginia 
court. That rule has been distinctly repudiated in the courts of many 
of the leading States of the Union, and it is expressly held that it is 
the fact of sealing, and not the recital of that fact in the writing, which 
constitutes a specialty. The following cases are cited as illustrative 
of the writer’s contention.! 

The foregoing cases, from the Supreme Courts of thirteen States 
including the courts of several of the greatest States in the Union, 
squarely negative the quaint theory that a sealed instrument must 
recite its own character to be given effect as such. Illinois, Maine, 
Massachusetts, Minnesota, New York, Ohio and Pennsylvania, are 
arrayed against the authority upon which the text-book writers rely. 
Upon such a conflict of authority, no argument would seem to be neces- 
sary; but the elementary writers have done such mischief by their 
utterances that probably the general impression actually is, that they 
have correctly stated the law. In the law school where the writer 
prepared for the bar, it was and is the theory laid down by the learned 
lecturer on contracts, who dignifies the bench of one of the courts of 
his State. An able contributer to the American and English Encyclo- 
pedia of Law lays down the Virginia rule as undisputed (Title 
** Bonds’’) in the face of two well considered cases in the Supreme 
Court of his own State. But the writer confidently believes, that 
wherever the question is brought before a courtnotalready committed, 
it must be determined that an instrument to which a seal is affixed, is a. 
specialty, irrespective of the terms of the instrument itself. 

Cuarves M. Morris. 


1 Hanger v. Dodge, 24 Ark. 205; 
Higgins v. Bogan, 4 Harr. (Del.) 330; 
Comine v. Railway Co., 3 Houst. (Del.) 
288; Eames v. Preston, 20 Ill. 389; 
Wing v. Chase, 35 Me., 260; Trasher 
v. Everhart, 3 Gill & J. (Md.) 234; 
Mill Dam Foundry v. Hovey, 21 Pick. 
(Mass.) 417. Helfer v. Alden, 3 Minn. 
832; Brown v. Jordhall, 32 Minn. 135; 
McRaven v. McGuire, 9 Sm. & M. 


(Miss.) 34; Merritt ». Cornell, 1 E. 
D. Sm. (N. Y.) 835; Osborne v. Kist- 
ler, 35 Ohio, St. 99; Taylor v. Glasser, 
28S. & R. (Pa.) 502; Hopkins v. Rail- 
way Co.,3 W. & S. (Pa.) 410; Biry v. 
Haines, 5 Whart. (Pa.) 563; Frevall 
v. Fitch, 5 Whart. (Pa.) 325; Giles v. 
Mauldin, 7 Rich. (N. C.) 11; Scrugges 
v. Brackin, 4 Yerg. (Tenn.) 528, 
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Notes or our Excuances.— With the commencement of the new year 
we like to say something pleasant concerning our exchanges when we 
can. We are sorry to know that the Jurist (London) has disappeared 
and has become incorporated with the Law Students’ Journal. - - - - 
The American Law Register, which suspended publication last sum- 
mér, has been revived under a new management. - - - - The 
Chicago Legal News is always interesting, and is one of the first of our 
exchanges which we open. We are pained to have to note that its gifted 
editor, Mrs. Bradwell, has been ill for some time, and is now conval- 
escing at her home, No. 1428 Michigan avenue, Chicago. This lady 
has done much for her sex by her speeches and writings, but far more 
by her example. She has shown that a woman can successfully enter 
into one of the most difficult fields of intellectual competition with men, 
and maintain that position successfully. By the way, Mrs. Bradwell 
has a talented daughter, Mrs. Helmer, who is said to be the best trained 
lady lawyer in the country. Notwithstanding these successful examples 
we take leave to say that medicine, rather than law, is the natural 
professional field of woman. We may verify the truth of this by 
referring to one of many cases of successful female medical practi- 
tioners, Mrs. Dr. Stevens, of Chicago. This lady lives in a modest 
house on the north side, and dresses in a very unpretentious way ; but 
her professional income is said, by those in a position to know, to be 
$20,000 ayear. - - - - The Surrogate (231 Broadway, N. Y., $2 
per annum) has come to us occasionally, but not regularly, during the 
past year, and has proved a useful and interesting publication on a 
special branch of the law. - - - - The New York Law Journal is 
the only daily law journal published in America, in any proper sense of 
the term. Every number of it contains useful and interesting matter. 
It is officially designated by the judges as the medium of legal adver- 
tising, and this advertising supports it. It is of great advantage to 
have all legal notices published in one journal, which becomes for that 
reason a sort of official gazette, and it is not good policy to have 
this advertising constantly shifted around from one paper to another, 
as is done in St. Louis. - - - - The Missouri Legal News 
has just made its appearance, and is to be devoted chiefly to the publi- 
cation of the decisions of the appellate courts of Missouri, and is to 
attend to other matters of interest to the bench and bar of that State 
The profession ought to sustain such publications. They are very use- 
ful, and the remuneration of those who publish them must be very 
small, if indeed they do not lose money inthe venture. - - - - The 
Journal du Droit International Privé et dela Jurisprudence Comparée 
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(Paris, Marchal and Billard, 18 francs a year) is a publication which 
deserves the highest praise. It is devoted, as its title indicates, to private 
international law —more commonly called by us in America, the conflict 
of laws, and to the science of comparative jurisprudence. It is now in 
the eighteenth year of its usefulness, and seems to be increasing in 
value and interest with each succeeding year. It was founded and is 
edited by Maitre Edouard Clunet, a distinguished advocate of the 
Court of Appeal of Paris, with the aid of a long list of eminent col- 
laborateurs, among whom will be found the most distinguished names 
in this department of legal science. Our own country is represented 
in this list by Hon. J. B. Moore, formerly third assistant secretary of 
State, and now professor of international law in the law school of 
Columbia College. We renew our efforts to bring this learned 
publication to the attention of the American bench and bar, asa 
publication well worthy of patronage in this country. Our law 
schools ought especially to keep it in their libraries. - - - - 
The Washington Law Reporter (Washington, D. C., weekly, $3 a 
year) is something more than a local publication. It is well edited, 
and, considering its moderate price, publishes a large amount and variety 
of interesting legal matter. - - - - The Law Times (London) is 
about the only English legal publication that has any strong opinions 
which it has the courage to express. In a late issue it points out the 
partizan abuses in the appointments made by the Lord Chancellor, and 
calls for a nonpolitical chancellor. It is a singular anomoly of the 
British constitution that the highest judicial office of that country 
should be also a political office. - - - - The Law Journal (London) 
is more moderate in its criticisms — perhaps more judicial in its editorial 
comments, but alwaysinteresting. Our learned contributor, Mr. Thomas 
F. Uttley, of Manchester, is a regular contributor to the Law Journal, 
writing ‘‘ law and professional notes’’ for publication therein 

A new candidate for favor is the Intercollegiate Law Journal, published 
at 171 Broadway, New York, at two dollars a year, by the students of 
the law school of the University of New York. Number 2 has for a 


frontispiece a fine engraving of the main building of the University of © 


New York, and the same number also contains a readable sketch of the 
law school of that University, with portraits of some of the professors. 
These gentlemen all have the customary knowing look of portraits, 
except Professor Jessup, and his look is rather that of an inquirer. It 
is well printed on fine super-callendered paper, and has only forty-five 
editors. - - - - Our old friend the Central Law Journal continues 
unflagging in its interest and usefulness. Ina late number, referring to 
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the portrait of Hon. John F. Dillon, which appeared in our last issue, it 
says: ‘‘ The reputation and eminence attained by that distinguished jurist 
give us especial satisfaction and pleasure. As is well known, he was 
the founder and first editor of this Journal, and we are proud to be 
known as his journalistic offspring, degenerate though we may be. We 
lay to our souls, however, the soothing unction that only an exceptional 
son would be able to keep pace with so remarkable a father.’? The 
editorial notes of the Journal are always bright andreadable. - - - - 
The same may be said of the Albany Law Journal. Indeed, the two 
publications are in some respects very much alike, so much so that the 
Albany has more than once prided itself that it has received a compli- 
ment by imitation. They differ in some respects, however. The 
Central publishes in every number a leading article on some technical 
subject which is paid for; the Albany, on the other hand, does not 
publish such articles regularly, and we understand does not solicit 
them or payforthem. The Central generally publishes in each number 
one case in full with a more or less useful note appended to it. Some 
of these notes are very valuable. The Albany generally publishes two 
or three cases in full in each number, but without notes appended. 
The Central undertakes to publish a weekly digest of all the decisions 
of the American courts of last resort, including the decisions of the 
intermediate Federal courts. Instead of this, the Albany contents itself 
with publishing abstracts of important cases. - - - - The Albany 
Law Journal also enjoys the distinction of being imitated, so far as its 
general appearance goes, by the Railway and Corporation Law Journal, 
a publication of more recent date. This last publication is devoted 
entirely to corporation law. It publishes a good many corporation 
cases. This year it again changes editors, getting Mr. Stewart Rapalje, 
the well known law writer, who seems to be something more than a 
mere corporation echo. It also proposes to publish a complete digest 
of decisions relating to corporations. Like the Albany and the Central 
it issues two volumes a year, but at $10 a year, which is double the 
price charged for any other American law journal. - - - - The 
Legal Intelligencer (Philadelphia), ‘‘ the oldest law journal in the United 
States,’’ is a local publication. It has lately doubled the width of its 
columns, and its reported cases are bound in book form under the title of 
the Advance Reports. It subsists largely by legal advertising, as do 
the Pittsburg Legal Journal and several local law journals in Pennsyl- 
vania of lessernote. - - - + The Legal Adviser (Chicago), always 
bright and readable, has just entered upon its thirty-second year. Ex- 
cept the venerable Legal Intelligencer, it claims to be the oldest legal jour- 
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nal published in the Americas. It says that the third in order of years is 
El Foro, of tue city of Mexico, now inits twenty-ninth year. The Pitts. 
burgh Legal Journal lags only one year behind El Foro, and the Americax 
Law Review is only three years behind its venerable Pittsburgh con- 
temporary. All of them are old enough to behave themselves 

The exchanges which are of the most advantage to us, and to all legal 
editors and practitioners, are the National System of Reporters, published 
by the West Publishing Company, of St. Paul. These ‘‘ Reporters’? it 
is well known, cover all the courts, State and Federal, except the Illinois 
Appellate Court and the Missouri Courts of Appeals. Their treasures 
are unlocked by a monthly digest, called the American Digest, to which 
we have always yielded very high praise. Considering the aim of the 
publishers of these ‘‘Reporters’’ to get the cases into the hands of 
their subscribers as soon as possible,.the work of reporting is certainly 
well done; and, as the serial numbers are not intended to be bound, 
errors and misprisions are corrected in the permanent and bound edition. 
The Wests, by drawing the official reports into competition with them, 
have greatly cheapened the official reports, and accelerated the prompt- 
ness with which they are got out, and in this way have rendered a 
service to the profession which can never be repaid. Their vast pub- 
lishing business has been reduced to a wonderful system; all its 
departments proceed without clubbing, clashing or confusion ; in factit 
has challenged the admiration of all who have inspectedit. In addition 
to their reporting and digesting, the Wests have recently issued a num- 
ber of valuable law treatises. - - - - The Lawyers’ Co-operative 
Publishing Company of Rochester are in some sense rivals of the Wests. 
For instance, both houses issue a serial digest, and also an annual 
digest ; and they are rivals owing to the further fact that both houses 
publish the decisions of the Supreme Court of the United States. 
The ‘*Co-ops,’’ as they are often called, also publish a series 
of select annotated cases, called the ‘‘ Lawyers’ Reports An- 
notated,’? which are cited as L. R. A. This company is peculiar 
from the fact that its president, Hon. James E. Briggs, is a lawyer who 
has enjoyed a large practice in the courts of New York. He was acci- - 
dentally thrown into the law publishing business, and the work has 
grown in his hands until a large and flourishing house has resulted. 
William H. Briggs, the treasurer, a son of the president, is also learned in 
the law, although not admitted to practice; and another and younger son 
has had for three years the office of general reviser of proofs, and has 
picked up in this way a considerable fund of law knowledge. Both of 
these young men are exceedingly promising. One of the editors of 
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this Revrew recently visited the publishing house of the Co-ops at 
Rochester, and found them a veritable bee-hive. Everything proceeded 
in the most orderly and systematic manner. Each one has his 
own department of work, and the great machine moves on like 
a piece of clock-work. Mr. Robert Desty, ‘‘annotator’’ of the 
L. R. A., is the author of several well-known legal works; the 
most successful of them perhaps is his Federal Procedure. He has 
the reputation of being able to do more literary work and do it 
well than any man in the country. He is like old wine, continu- 
ally growing better with age, and the only offense that he will not 
readily forgive is to hint that his work is not well and thoroughly done. 
The famous digest known as the ‘‘ General Digest,’’ is the work of 
Mr. Burdett A. Rich. Mr. Rich is less than forty, and will be heard 
from hereafter. Hon. S. K. Williams reports the decisions of the 
Supreme Court of the United States, published by the Co-ops under 
the name of the ‘‘ Lawyers’ Edition.’’ This publication led to 
the astounding discovery that there are many discrepancies 
between the opinions of that court, as reported in the official 
reports of Wallace and Otto, and the opinions as on file in the clerk’s 
office. In other words, the official opinion, which was the opinion of 
the court as filed and a judicial record, had been garbled in many cases, 
either by the officiousness of the reporter, or by the judge who wrote it 
in reading the proof of it. The possessor of this series will notice 
that in some cases the Co-ops have gone to the pains of having the 
opinion officially certified by the clerk of the court. Where this has 
been done there is always a variance between the opinion as published 
by the Co-ops and the opinion as ‘‘ officially ’’ (should be officiously) 
reported. The Co-ops have printed the true opinion which was in fact 
agreed to by the court and filed with the clerk, and the official reporter 
(or some one else) has garbled it. It is believed that none of this 
garbling has taken place under the present official reporter. The 
other members of the Co-ops’ bee-hive are Frank S. Rice, Esq., the 
author of a recent work on Evidence, and Hon. Charles A. Ray, lately 
judge of the Supreme Court of Indiana. Judge Ray gives a portion of 
his time to the work of the Co-ops in New York City, though he has lately 
formed a partnership with Dudley & Michener,for the practice of the law, 
with an office at 40 Wall street. We ought not to omit to mention Mr. 
H. L. Haven, a ‘‘law book man,’’ well known to nearly all the lawyers 
in the country, who presides over the extensive law book store kept 
by the Co-ops, and who combines the shrewdness of the merchant 
with the qualities of a courteous gentleman. No judge or lawyer 
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will regret a visit to the Co-ops. He will there meet his professional 
brethren in full force, and will be courteously and hospitably treated. 
- - = + The Criminal Law Magazine (Jersey City, N. J., F. D. Linn 
& Co.) remains in the editorial charge of Hon. G. A. Endlich, one 
of the judges of the Common Pleas court of Pennsylvania, and author of 


several well-known legal works. It maintains its well-known excellent 
standing. 
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NOTES OF RECENT DECISIONS? 


ACKNOWLEDGMENT OF DEED — Power or OrriceR TakING TO AMEND 
His Certiricate Arrer DeLIvery or THE DeEp. —It is seldom that 
a close question is better discussed than is the question indicated by 
these headlines in Griffith v. Ventress,) lately decided by the Supreme 
Court of Alabama, the opinion being written by Mr. Justice Coleman. 
The court hold that the power of an officer authorized to take the separate 
acknowledgment of married women to conveyances ceases when he has 
delivered his certificate thereof to the parties, and it has been accepted 
for recording, and he cannot afterwards correct errors in the certificate, 
or make a new one, without a re-acknowledgment of the instrument. 
The case as published in our contemporary, is very much enriched by 
a learned note by B. R. Webb, Esq., of Baird, Texas (author of 
a work on Record of Title). Mr. Webb, while pointing out that 
there are many cases in line with the holding of the Alabama court,? 
combats the principle of the decision and sets out a number of oppos- 
ing authorities. 


AccoRD AND SATISFACTION: REcEIPT IN FULL oF ALL Demanps Bars 


Future Action. —In Virdin v. Stockbridge,® the syllabus is: ‘A 
receipt in full isa complete bar to an action, in the absence of evidence 


1 34 Cent. L. J. 26. prise Transit Co. v. Sheedy, 103 Pa. 


2 Wedel v. Harmon, 59 Cal. 507; 
First Nat. Bank v. Paul, 75 Va. 594; s. c. 
40 Am. Rep. 740. Of the cases cited 
by the court above, Cox v. Holcomb is 
in 13 Am. St. Rep. 79; 6 South. Rep. 
809; Jordan v. Corey in 52 Am. Dec. 
517; Bours v. Zachariah in 70 Am. 
Dec. 779; Merritt 7. Yates in 22 Am. 
Rep. 128; and the principal case itself 
_ isin 8 South. Rep. $12; 11 L. R.A. 
193, For other cases holding that 
courts have no power to correct a de- 
fective certificate of a wife’s acknowl- 
edgment, see Bowden v. Bland, 53 
Ark. 53; 13 S. W. Rep. 420; Enter- 

VOL. XXVI. 


St. 492; s.c. 49 Am. Rep. 180; Webb on 
Record of Title, § 94, citing Eyster v. 
Hathaway, 50 Ill. 521; s.c. 99 Am. Dec. 
537, and other cases. As to equities 
that may be enforced as against the 
wife where the certificate or convey- 
ance of her title is imperfect, see Vir- 
ginia Coal Co. v. Roberson (Va.), 13 
S. E. Rep. 350; Gray v. Marshall, 
(Ky.), 13 S. W. Rep. 913; McDaniel 
v. Landum, 87 Ky. 404; s. c. 12 Am. St. 
Rep. 500; Homeopathic Co. v. Mar- 
shall, 32 N. J. Eq. 106. 
3 22 Atl. Rep. 70. 
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of fraud, mistake, or non-payment.’’ Some careless author will 
transcribe this syllabus into his text, and thereby propagate an inac- 


curate statement of the law. What the court hold is thus stated in its 
opinion by Bryan: — 


“This receipt was only prima facie uvidence, and the fact stated in it was 
liable to be explained or contradicted, and overthrown by other testimony, It 
set forth a settlement on the day of its date; and this implied that there was an 
ascertainment of the amount of money then due, and a payment of it. The 
plaintiff was at liberty to countervail this proof if he could do so, and show 
that there was a mistake in estimating the amount due, or that the money was 
not actually paid, or that there were circumstances of fraud and imposition con- 
nected with the transaction. But, unless its effect was in some way qualified 
or impaired, it would necessarily establish a complete bar to the plaintiff's 
action, supposing that its truth was found by the jury.” 


The court referred to Bristow v. Eastman,! where Lord Kenyon 
says:— 


‘A receipt in full of all demands, when given with complete knowledge of 
all the circumstances, is a conclusive bar to the action; and the party giving it 
shall not be allowed to rip up the transaction so closed and concluded.” 


In Fuller v. Crittenden,’ the court, in a case where a receipt in full 
had been given, said :— 


*¢ But lest it might be inferred that the receipt was only evidence of the pay- 
: ment of so much money, the jury should have been instructed that, if the 
; plaintiff executed the receipt with a knowledge of the circumstances, and there 


‘was no mistake or surprise on his part, or fraud or imposition on the part of 
the defendant, he was not entitled to recover.” 


The true conception of the subject is believed to be this: A receipt 
in full is evidence of an accord and satisfaction. An accord and satis- 
faction is a contract, and, like any other contract, requires a considera- 

tion to support it. When, therefore, a receipt in full is offered as 

evidence of an accord and satisfaction, the plaintiff can impeach it, not 

# only on the ground of fraud, mistake, or duress, but on any other 

i: ground upon which a contract can be impeached. He can therefore 

: impeach it by showing a want of consideration. For instance, it is well 
settled that part payment of a debt is not a satisfaction of the balance — 
unless something else is done besides merely making part payment. 
Suppose, then, that A. owes B. $1,000, and says to B., ‘*I will pay 


1 1 Esp. 172. 2 9 Conn. 406. 
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you $900 if you will give me a receipt in full.”” Suppose that B. is in 
pressing need of immediate payment, or fears that the insolvency of A. 
may supervene, or is otherwise in a situation such as would move an 
ordinarily prudent man so to act, and, under the influence of such 
motives, accepts the offer and gives a receipt. He does not give it 
through fraud, mistake, or even under duress in a legal sense. But yet 
he surrenders the smaller to get the greater amount, under a case of 
compulsion and without any consideration. It will not do to say that 
this is a case falling within the rule that one who accepts a tender made 
on condition, must abide by the condition. That principle can have no 
just application except where the condition was one which the party 
waking the tender had the right to impose. The principle that part 
payment without more is no satisfaction, although accepted as such, 
shows that the party so accepting the tender is not bound by the 
condition; for the imposing of the condition by the debtor and its 
acceptance by the creditor at most creates an agreement without a 
consideration. Nor are these merely idle speculations. Itis eminently 
just that such should be the rule. It is a very common thing for 
debtors owing large amounts, to dispute the amount due under the. 
contract before final payment, and at the last hour compel the 
creditor to agree to yield up a part of it as the price of getting 
the rest. He thus assumes the right (which of course does not 
exist) to withhold the larger amount which he admits to be due until the 
creditor will surrender the smaller amount, which is in dispute. He 
uses the larger amount, which he admits to be due, as a lever to coerce 
the creditor into waiving payment of the smaller amount, which he 
claims is due. Many oppressive instances of this kind are known, and 
the law ought not to tolerate them. Where parties have mutual 
accounts and mutual differences, and meet and account together and 
strike a balance, and that balance is paid, then the law, on grounds of 
public policy, is interested in upholding the settlement, in the absence 
of fraud, mistake, or duress; and such is the well-known rule. But 
where the debtor merely coerces the creditor into taking a part for the | 
whole and giving a receipt in full, by making this the condition on 
which he pays the part which he admits to be due, there is no principle 
of public policy which is interested in upholding the settlement. 


ALTERATION OF WRITTEN INSTRUMENTS: BURDEN OF PRovinG ALTERA- 
AuTHORIZED Rusts on Party Unpver It.—We believe 
that no one will question the soundness of the decision of the Supreme 
Court of Ohio that where the party claims under a written instrument 
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that has been materially altered, he assumes the burden of showing 
that the alteration was lawful or justifiably made; in other words that 
he assumes the burden of vindicating the alteration. What the court 
held according to the official syllabus is that where it is claimed by the 
defendant, in a suit upon a promissory note or similar instrument, that 
the note has been altered since its execution, the burden is upon him 
to prove that it was so altered; the presumption being, in the absence 
of anything to the contrary, that any alteration appearing on the face 
of the paper was made at or before the time of its execution.! 


APPOINTMENT OF Unitep States SENATOR: Manpamus To Compr, 
SEcRETARY OF STATE TO SEAL AND S1Gn Commussion.— In State ex rel. ete, 
v. Crawford,? the Supreme Court of Florida issued its mandamus to 
compel the Secretary of State of Florida to seal and countersign 
the appointment by the Governor of Florida of Robert H. M. David- 
son, as senator of the United States from Florida. The case was that 
Hon. Wilkinson Call, the present United States senator from Florida 
claimed to have been elected to the new term by the two houses of the 
legislature of Florida in joint session; but the Governor of Florida re- 
fused to commission him on the ground that there was not a quorum of 
the senate present at the supposed election, and that it was hence no 
election. The Governor thereupon appointed Mr. Davidson, but the 
Secretary of State refused to seal and countersign his commission ; and 
the Supreme Court hold that it has power to require him by mandamus 
to do so. The opinion of the court, written by Mr. Chief Justice 
Raney, is a very long and learned one, and makes a valuable addition 
to the judicial literature on this interesting subject. 


Assicxment ror Creprrors: Extra-TERRITORIAL EFFEcT OF THE 
Deep. —In Ayers v. Manning,’ it is held by Gresham and Allen, JJ., 
that a voluntary assignment by a non-resident insolvent debtor of prop- 
erty situated in Illinois will hold it as against the rights of attaching 
creditors, whether the attachments were levied before or after notice 
of assignment. The court proceed upon the view that an attaching 
creditor is not a purchaser for a valuable consideration.‘ 


1 Franklin v. Baker, 33 Cent. L. J. 2 10 South. Rep. 118. 
8. There is a useful note appended 3 46 Fed. Rep. 19. 
to the decision in the Central Law 4 See to the contrary, First Nat. 
Journal. Bank v. Hughes, 10 Mo. App. 7. 
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BanxinG: Damaces ror Rervusine To a Cueck.— In Schaffner v. 
Ehrmann,! the Supreme Court of Illinois hold that if a depositor draws 
a check against funds which he has in bank, and the check goes 
through the clearing house and is returned indorsed ‘* Returned for 
want of funds,’’ the depositor may recover substantial damages for the 
injury thereby caused to his reputation and credit —the action pro- 
ceeding on the legal theory of implied malice which supports an action 
of slander. This is a perfectly good law. It has been held that a 
bank can recover damages from one that has falsely reported that it 
has stopped payment ;* and what is sauce for the goose is sauce for 
the gander. 


Bit or Exceptions: Tre OF TAKING AND Savine EXCEPTIONS. — 
Some practitioners can never get it into their heads that they must 
take and save exceptions during the trial,and that they cannot take 
exceptions after the trial is over. In United States v. Claasen,® it was 
held by Mr. District Judge Benedict that, where the defendant in a 
criminal case presents to the judge minutes of the trial, in which some 
of his exceptions are omitted, and the same is signed by the judge and 
used in moving for arrest of judgment and for a new trial, no further 
bill of exceptions should be given after issuance of a writ of error, 


since the defendant has thereby waived the exceptions omitted from 
the minutes. 


BREACH OF THE PEACE: SHOUTING IN THE STREETS aT Nicut. —In 
People v. Johnson,* the Supreme Court of Michigan hold that shouting 
in the streets of a village between 9 and 10 o’clock at night, so loudly 
as to be heard 150 feet distant, is a breach of the peace.5 


Carriers oF Passencers: RicHt TO CHARGE FOR RECLINING 
Cuairs. —That a carrier of passengers can advertise that free reclining 
chairs will be run between certain points on its line, and then, when a 
passenger takes passage between those points, insist on charging him 


1 28 N. E. Rep. 917. People v. Bartz, 53 Mich. 495; s.c. 19 N. 

2 Bromage v. Prosser, 4 Barn. & W.Rep.l61; Davis v. Burgess, 54 Mich. 
Cres. 247. 514; s.c. 20 N. W. Rep. 540; Robison 

8 46 Fed. Rep. 67. v. Miner, 68 Mich. 549; s. c. 87 N. W. 

448 N. W. Rep. 870. Rep. 21; Ware wv. Circuit Judge, 75 

5 The court cite: Quinn v. Heisel,40 Mich. 492; s.c. 42 N. W. Rep. 997. 
Mich, 576; Way’s Case, 41 Mich. 299; 
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for them, and if the passenger refuses to pay, may let him out into a 
car which does not have such chairs, and yet escape all liability for 
damages is the complaisant view of the Supreme Court of Arkansas in 
a recent case ;! but it will take several decisions to establish such a 
doctrine. 


Carriers OF PasseNGers: Duty To Protect PassENGERS FROM THE 
VIoLENcE oF FELLow Passencers. —In Mullan v. Wisconsin Central R. 
Co.,? the Supreme Court of Minnesota hold that where a railway train 
conductor stops a fight between passengers as quickly as he can, he 
therefore discharges the company’s duty of protecting one passenger 
from the violence of another.® 

In the case before the court, at the time of the assault upon the plaint- 
iff, his assailant was the only other passenger in the car. After the 
plaintiff and the conductor had adjusted a matter of difference as to his 
fare, and the conductor was passing down the car, the other passenger, 
plaintiff’s assailant, made an insulting remark to plaintiff accompanied 
by an oath, which resulted in an altercation, which wound up by 
plaintiff calling the other a ‘‘liar,’’ whereupon the latter ‘‘ jumped 
right up upon the impulse of the moment,’’ and ‘‘ grabbed ’’ plaintiff 
by the neck, and commenced striking him upon the head. As soon as 
plaintiff could get his arm loose, he struck his assailant ‘‘ in the jaw,” 
and the conductor interfered to part them, saying, ‘‘ This has got to 
stop.’’ It is evident that the struggle was very animated, and occu- 
pied but few seconds, and that the assault was sudden and unexpected, 
for the plaintiff says on his cross-examination: ‘‘I did not anticipate 
any trouble about the matter. He jumped up and grabbed me by the 
neck, and commenced knocking me in the face and head.’’ Immediately 
after the plaintiff called him a liar, he says, ‘‘ ie jumped up in his seat, 
and jumped over at me and struck me.’’ After the conductor inter- 
fered and separated the parties, plaintiff says there was no appearance 
of further trouble. The conductor took plzintiff down the aisle, and 
waited till the other party washed his face. [lis cheek had been cut . 
by the blow which plaintiff gave him. After the plaintiff had washed 
the blood from his own face, his assailant, while passing along the aisle 
near where the plaintiff and the conductor were, suddenly turned and 


1 §t. Louis &c. R. Co. v. Hardy, 17 portation Co., 34 Conn. 554; Putnam 
S. W. Rep. 711. v. Railroad Co., 55 N. Y. 113; Weeks 

2 49 N. W. Rep. 249. v. Railroad Co., 72 N. Y. 59; Carpen- 

3 The nature and extent of this ob- ter v. Railroad Co., 24 Hun (N. Y.), 
ligation are set out in Flint v. Trans- 107. 
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struck plaintiff again, in the mouth. The conductor interfered 
promptly again, grabbed hold of him, ‘‘ and that ended it.”” The con- 
ductor took him into the baggage-car, and plaintiff saw him no more. 
The second assault was evidently unlooked for and without warning. 

After stating the facts in this way, the court said :— 


“ We think the court properly dismissed the action upon the plaintiff’s own 
evidence, for, apart from the fact that the plaintiff must share the blame for the 
disturbance, we are unable to see wherein the conductor failed in his duty or 


neglected any reasonable precaution on the premises. It is true the plaintiff 
states in respect to. the first assault that the conductor might have interfered 
sooner, but this appears to be a conclusion not borne out by the facts, which 
are particularly detailed by the witness inhis testimony. The parties were 
yery much excited, and the several blows must have passed between themin a 
very few seconds. It is not shown that the parties were not separated as 
promptly as the circumstances would admit, and it is sufficiently clear that the 
assault was in each case sudden and unexpected. The plaintiff failed to make 
case for the jury, and the order denying a new trial is affirmed.” 


CarryinG ConceaALeD WEAPONS: WHAT Is TO BE ‘‘ ON A JOURNEY.’’ — 
In Hathcote v. State} the Supreme Court of Arkansas hold that under 
a statute which prohibits the carrying of concealed weapons, but 
excepts from its operation all ‘* persons when upon a journey,’’ a person 
comes within the exception who carries a pistol while engaged in carry- 
ing mail daily a distance of thirty miles. In giving the opinion of the 
court, Hemingway, J., says: — 


“In its original acceptation, a journey was a day’s travel, but in use it has 
attained a broader, though less definite, meaning. As generally understood, it 
signifies travel to a distance from home, and it is not used in reference to travel 
in one’s neighborhood or among one’s immediate acquaintances. The statute 
intends to prohibit the practice of carrying weapons when unnecessary and 
unlawful, but to tolerate it in particular cases as necessary to defense; and 
such necessity is supposed to exist to persons when on a journey. This 
implies that such persons are then exposed to probable perils from which 
otherwise they are exempt, and in defining its scope the exception should be as 
broad as the reason for it, but not broader. Persons traveling within the circle 
of their general acquaintance are supposed to be within its protection, and 
exempt from perils of the highway to which they are exposed when they pass 
beyond it. So within the circle of their general acquaintance they are held not 
to be on a journey, while beyond it they are ona journey.?, When one, within the 
contemplation of the statute, is protected by his general acquaintance, and 


1178. W. Rep. 721. son v. State, 68 Ala. 41; Burst v. State, 
2Smith v. State, 8 Heisk.(Tenn.) 89 Ind. 133. 
151; Davis v. State, 45 Ark. 359; Wil- 
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therefore prohibited carrying a weapon, and when he passes beyond the protec. 
tion of such acquaintance, so that he may carry defensive weapons, are ques. 

tions, in most cases, for the jury upon a proper charge; and while the circum. 

stances proved in some cases may be so plain as to justify a charge that they 

come Within one rule or the other, we do not think such charge justified where 

the defendant was traveling a distance of thirty miles from one county-site to 

another, carrying the mail, although he made the trip one way daily. In this 

case the court, in effect, charged the jury that, if the defendant was going from 

one definite place to another in the regular routine of his daily business, he was 

not upon a journey. As a general thing, the routine of a man’s daily business is 

within the circle of his immediate acquaintance, and does not extend beyond 

the protection which acquaintance is supposed to afford the traveler. It is 

therefore, in most cases, a proper test of the right to carry a pistol. But it 

fails as a test where one, in the ordinary routine of his daily business, passes 

hurriedly along, is not brought in contact with the people, and has no general 

acquaintance among them. One carrying mail between distant points is not 

necessarily brought into intercourse with the people along his route, and may 

be as much a Stranger to them, though he make a trip daily, as if his business 

employed him at a remote place. Why, therefore, should the simple fact that 

he daily passes upon the highway deny him the right to carry defensive weapons, 

which the law deems necessary and proper for strangers? His neighbors, 

whose business does not call them upon the highway, have the privilege. Why 

should he, who is protected no more by general acquaintance than they, be 

‘ denied it? According to the law as charged, a resident of the same town as the 
defendant, whose regular routine of daily business did not call him to Sheri- 

dan, would be upon a journey while going to that place, while the defendant 

would not be, though no more acquainted along the route than they, because he 

made the trip daily. There is nothing, as we think, in the reason or policy of 

: the act to justify this distinction; and, while we cannot state an unbending 
‘En rule by which to define the scope of the exception, it should in every case 
. be interpreted in the light of good sense, and with regard to the spirit and 
intent of the statute. The prohibition was designed to stop the carrying of 

weapons on the streets, in society, and among one’s habitual associates. The 

exception was designed to permit it when necessary to defend against perils of 

the highway to which strangers are exposed, and that are not supposed to exist 

among one’s own neighbors. We think the charge given made the test of 

defendant’s right to carry a weapon too narrow, and excluded from the consid- 

eration of the jury evidence tending to establish a valid defense. Reverse and 

remand, ”’ 


Carrying ConceaLep Weapons: Liapitity or Untrep States Mar 
Carrier UNDER THE Statute. — We do not believe that the case cited 
in the last paragraph is sound, in so far as it holds that the fact that 
7 the defendant is engaged in carrying the United States mails is no 
4 defense to an indictment for carrying concealed weapons, although the 
Court of Appeals of West Virginia have also so held.' It is the duty 


1 State v. Barrett, 11 S. W. Rep. 735. 
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of the United States mail carrier to protect the mails in his charge from 
robbery ; and if the carrying of a concealed weapon is, considering the 
character of his route, a necessary precaution to that end, it is not per- 
ceived how the State can make the act criminal without interfering 
with an agency of the Government of the United States, which it is 
well settled no State can be permitted to do. Nor is it clearly per- 
ceived how a State tribunal can assume jurisdiction to decide whether 
it is or is not necessary for a Federal officer or agent to go armed in 
order safely to perform his official duty. Might not a State court, on 
just as good ground, assume the power to decide that a marshal, or 
even a military officer of the United States has no right to carry con- 
cealed weapons while engaged in his official duty? 


ConstituTIonAL Law: Ricut TO Make REASONABLE AND Proper Con- 
Tracts.— The subject of the learned paper of Mr. Judson, published 
in our last issue,! came before the Supreme Judicial Court of Mas- 
sachusetts in Com. v. Perry,” the syllabus of which is this: The 
statute of Massachusetts of 1891, chapter 125, section 1, which pro- 
vides that ‘‘no employer shall impose a fine upon or withhold the 
wages or any part of the wages of an employe engaged at weaving, for 
imperfections that may arise during the process of weaving,’’ violates 
the constitution of Massachusetts, article 1, which declares the alien- 
able right ‘ of acquiring, possessing and protecting property,’ since 
this includes the right to make reasonable contracts.’’ In giving the 
opinion of the court, Mr. Justice Knowlton says :— 


“The right to acquire, possess and protect property includes the right to 
make reasonable contracts, which shall be under the protection of the law. 
The manufacture of cloth is an important industry, essential to the welfare of 
the community. There is no reason why men should not be permitted to 
engage in it. Indeed, the statute before us recognizes it as a legitimate busi- 
ness into which anybody may freely enter. The right to employ weavers, and 
to make proper contracts with them, is therefore protected by our constitution, 
and a statute which forbids the making of such contracts, or attempts to nullify 
them or impair the obligation of them, violates fundamental principles of right 
which are expressly recognized in our constitution. If the statute is held 
to permit a manufacturer to hire weavers and agree to pay them a certain price 
per yard for weaving cloth with proper skill and care, it renders the contract 
of no effect when it requires him under a penalty to pay the contract-price if 
the employe does his work negligently and fails to perform his contract. For 
itis an essential element of sucha contract that full payment is to be made 


1 25 Am. Law Rev., p. 871, et seq. 2 45 Alb. L. J. 27. 
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only when the contract is performed. If it be held to forbid the making of 
such contracts, and to permit the hiring of weavers only upon terms that 
prompt payment shall be made of the price for good work, however badly their 
work may be done, and that the remedy of the employer for their derelictions 
shall be only by suits against them for damages, it is an interference with the 
right to make reasonable and proper contracts, in conducting a legitimate busi- 
ness, which the constitution guarantees to every one when it declares that he 
has a ‘natural inalienable right of acquiring, possessing and protecting prop- 
erty.’ Whichever interpretation be given to this part of the act, we are of 
opinion that it is unconstitutional, and inasmuch as the instructions of the 


judge permitted the jury to find the defendant guilty on the second count, a new 
trial must be granted.’’ 


ConstituTionaL Law: Errect or Inrerstate Commercs Law upon 
Existing Contracts. —The Supreme Court of Vermont in Fitzgerald 
v. Grand Trunk R. Co.* have added another authority to the list of 
cases holding that the interstate commerce law abrogates all existing 
contracts in contravention of its provisions. The reasoning of the court 
is that as a contract by which a a common carrier agrees to make a 
discrimination in rates in favor of a particular shipper is void at com- 
mon law, the interstate commerce statute does not impair such 
contracts within any constitutional prohibition. But the necessity for 


this reasoning is not apparent, since there is no prohibition upon 
Congress in respect of impairing the obligation of contracts: that 
prohibition is against the States. 


Contemet: Necessity or OrpER TO SHow Cause IN PROCEEDINGS FOR 
Constructive Contempts. — ‘The Supreme Court of Kansas have held in 
two cases that it is error to issue an order for the arrest of a person 
charged with constructive contempt (in the particular case a publica- 
tion calculated to impede the administration of public justice in the 
court), without a preliminary affidavit or information containing a 
statement of the facts tonstituting the alleged contempt, having been — 
first filed with the court.* It is not a sound view, as some of the cases 
cited by the court would indicate, that it is error to issue an attach- 


1 The court cites the following for 
further decisions of the principles in- 
volved in their decision: Godcharles 
v. Wigeman, 113 Pa. St. 431; State v. 
Goodwill (W. Va.), 10S. E. Rep. 285; 
In re Jacobs 98 N. Y. 98; People v. 


Marx, 99 Jd. 377; People v. Gillson, 
109 Id. 389; Millett v. People, 117 Ill. 
294. 

2 22 Atl. Rep. 76. 

8 State v. Henthorn, 26 Pac. Rep. 
937; State v. Vincent, Id. 939. 
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ment in the first instance in the case of a contempt which takes place 
out of court. Such an attachment may issue in the first instance, in 
the case of a disobedience of the process of the court, where there is 
reason to believe that the respondent will, unless arrested, elude the 
process of the court entirely. Suppose, for instance, that a writ of 
habeas corpus_is issued directing the production of the body of a 
prisoner, and is disobeyed, the court clearly can, and in many cases 
should, at once arrest the respondent. 

Attachments are every day issued for witnesses who disobey the sub- 
pena of the court, without any preliminary order to show cause. 


ConTemMpT: REQUIRING AN ATTORNEY TO APOLOGIZE — MANDAMUS TO 
CoMPEL VACATION OF UNLAWFUL Orper.— The Supreme Court of Wash- 
ington hold that where the trial court has fined an attorney for 
contempt in using disrespectful language, it has no authority to further 
order that he shall purge himself of the contempt by apologizing ; and 
mandamus will lie to compel the vacation of an order denying him the 
right to practice until he does so apologize, the fine having been duly 
paid. 

This decision is right on the merits, but seems to be a complete 
obfuscation in respect of the useof the writ of mandamus unless 


the order disbarring the attorney is not, under the system in the 
particular State, appealable. A mandamus can never go to compel a 
court to vacate an appealable order which is merely erroneous, since 
this converts the wr it of mandamus into a writ of error. 


Corporations: OFFICERS AND AGENTS — Powers OF BANK CAsHIERS.— 
In Clothing Store Boot and Shoe Company v. Stebbins,? the Supreme 
Court of South Dakota hold that a bank cashier has no implied author- 
ity to bind the bank by purchasing boots and shoes. 


Corenancy: Errect or Divorce.—In Stelz v. Shreck® the New 
York Court of Appeals hold that after an absolute divorce the divorced 
husband and wife are tenants in common of an estate held by them 
before their divorce as tenants by the entirety. From a learned note 
appended to the case by David Stewart, Esq., it seems that the only 
contrary decision is by the Supreme Court of Michigan. 


1 State ex rel. Rohde v. Sachs, 26 248 N. W. Rep. 833. 
Pac. Rep. 866. 3 34 Cent. L. J. 10. 


| 

| 
| 

| 

| 

| 

| 
| 

| 

XUM 


140 26 AMERICAN LAW REVIEW. 


Evectioxs: IxpEPeNDENT CANDIDATES, HOW APPEAR ON OFFICIAL 
Tickets. Code Pub. Gen. Laws Md.! provides that election 
ballots shall be printed at public expense, and that thereon shall be 
printed the names of the several candidates. Section 129 provides that 
nominations may be made by conventions representing an organized 
body which at the last general election cast 1 per cent. of the entire 
vote. Section 130 provides for the certification of a nomination by a 
convention, and for the addition of a party emblem. Section 131 
provides that a candidate for office may be nominated by a verified 
paper containing the names of a certain number of registered voters. 
Heid that, where a person is nominated by a convention as a party 
candidate, and by paper signatures and affidavit as an independent 
candidate, the name of the person so nominated should appear on the 
ticket, not only as a party candidate, but as an independent candidate.? 


Domain: Fisn Cutture a Pusiic Use. — In Turner v. Nye,’ 
the Supreme Court of Massachusetts hold that the cultivation of fish is 
an industry connected with the public good in such a way that land may 


be flowed for this purpose on paying just compensation to the owner. 
Morton, J., gives the opinion of the court, and the most forcible part 
of his argument is that the cultivation of fish is as much a public use as 
the maintenance of a mill, and the mill-dam acts have been held not 
unconstitutional. Field, J., dissented, saying that ‘‘ cultivating fisb for 
one’s private use no more concerns the public than cultivating grain or 
other articles of food.’’ 


Foreign Drvorce: Extra-TerritoriaL Errect or PRO#IBITION 
AGAINST Remarryinc. —In one of those characteristic New England 
cases, growing out of a controversy between two towns over a pauper 
settlement — Phillips v. Madrid,‘ the Supreme Judicial Court of Maine 
hold that where the husband obtains a divorce from his wife for her | 
fault, by a decree of the court of another State which prohibits the 
wife from remarrying, the wife still residing here, the prohibition 
to remarry is in the nature of the penalty, and has no force as a dis- 
ability to remarry in another State. Such disability does not attach 


1 § 128. 3 45 Alb. L. J. 25. 
2 Fisher v. Dudley (Md.), 22 Atl. 4 22 Atl. Rep. 114. 
Rep. 2. 
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to the person of the wife in this State;! and also that the prohibition 
upon the guilty party to remarry, by the statute of this State, does not 
attach in such case. That statute, applying only to divorces granted 
here has no reference to divorces granted in another State.? 


GENERAL AVERAGE: APPLICATION OF YORK-ANTWERP Rvu.Les.— In the 
case of Shoe v. Low Moor Iron Co.* the District Court of the United 
States for the Southern District of New York decided this case:— 


The schooner T., drawing 9 feet of water, and loaded with iron, in the gale 
of September, 1889, after parting her kedge and starboard anchor inside the 
Delaware breakwater, drifted in the trough of the sea, her port anchor not 
holding, till within 250 yards of the outer bar, near Lewes, when the master, to 
save life, cut the cable, and let the vessel run head on tothe shore. She 
grounded on the outer bar, broached to, and became a total loss; but the cargo 
was partly saved. Upon a libel filed to recover upon a general average bond 
against the owners of the cargo, it appearing that when the cable was slipped 
the vessel would have drifted on the bar substantially in the same place within 
five minutes; that there was no reasonable probability that she would have 
sunk before reaching the bar, if the cable had not been cut; and that its only 
effect was to drive her upon the bar one or two minutes earlier; and that the 
object in cutting the cable was not to save the vessel or cargo, and that in fact 
it was of no benefit to either,— held, that no claim of general average arose, 
without reference to York-Antwerp rule 5. 


Granp Jury: STENOGRAPHER IN THE GRAND Jury Room.— The fact 
that a stenographer who was in the employ of the district attorney at 
the latter’s request attended before the grand jury, and took notes of 
the testimony of a witness, is no ground for quashing an indictment, as 
such stenographer was an assistant to the district attorney.* 


Hvspanp AND Wire: Post-NuptiaL AGREEMENT— CONVEYANCE OF 
Lanp sy Wire. — A post-nuptial agreement between husband and wife 
for the conveyance to him of her general fee-simple estate in land, upon 


1 Citing Cox v. Combs, 8 B. Mon. Storch v. Griffin, 71 Pa. St. 240; Com. 


(Ky). 231; People v. Chase, 28 Hun, 
(N. Y.) 310; Ponsford v. Johnson, 2 
Blatchf. (U. S.) 51; Moore v. Hage- 
man, 92 N. Y. 521; Van Voorhis v. 
Brintnall, 86 N. ¥Y. 18; Thorp v. 
Thorp, 90 N. Y. 602; 90 N. Y. 602; Van 


v. Lane, 113 Mass. 458. 

2 Citing Bullock v. Bullock, 122 
Mass. 3. 

3 46 Fed. Rep. 125. ° 

4 United States v. Simmons, 46 Fed. 
Rep. 65. 
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condition that he sell his own land and with the proceeds improve hers, 
although made upon a sufficient consideration, is not enforceable, either 
in law or equity, against the wife and her heirs.!| (Sherwood, C. J., 
dissenting; Livingston v. Livingston,? distinguished. ) 


InNKEEPER’s Not ror BacGace Lost arrer 
Guest CeasEs TO BE sucH. —The Supreme Court of Alabama in Glenn 
v. Jackson,® hold that, where a transient guest of a hotel delivers his 
baggage to a porter to be checked for safe-keeping, the porter having 
no authority to check it without directions from the clerk, but doing 
it nevertheless, and the guest then pays his bill and leaves the hotel, the 
relation of innkeeper and guest is thereby terminated, and if the bag- 


gage is stolen during the guest’s absence, the innkeeper is not liable 
therefor. 


In giving the opinion of the court, Mr. Justice Coleman says: — 


‘Tf a traveler, intending to become a guest at a hotel, meets a porter of 
the hotel, at the depot or other usual stopping-places for travelers, and intrusts 
his baggage with the porter, sent out for the purpose of soliciting patronage and 
caring for the baggage of such guest, the relation of innkeeper and guest for 
the protection of the baggage is thereby created; or if a guest, intending to 
leave the hotel, intrusts his baggage to a porter of the hotel whose duty it is to 
deliver the baggage at the depot, the relation is continued until the delivery at 
the designated place. But these principles of law afford no protection to one 
who intrusts his baggage to & mere servant of the hotel not authorized to 
receive baggage, with directions to him to check it, for safe-keeping until he 
returns, then pays his bill to the clerk, and terminates his relation as guest, and 
gives no notice to the innkeeper or clerk that he expects to return, and that he 
has left his baggage to be taken care of until hisreturn. ‘ Whena person came 
to an inn with a hamper of hats, and went away, and left them there for two 
days, and in his absence they were stolen, it was held that he was not to be 
deemed a guest, and that the innkeeper was not liable for the loss thereof.’ 4 
It is not in the power of a bailor to force upon another the custody of his goods. 
It must be a duty voluntarily assumed or one imposed by law. A deposit 
received by a servant not in the line of his duty, and without the expressed or 
implied consent of his principal, and against positive instructions, cannot 
impose a Jliability upon the principal. In such the deposit is a mere personal 
trust in the servant.” 


1 Shaffer v. Kingler, (Mo.), 17 S. 3 9 South Rep. 259. 
W. Rep. 698. 4 Story Bailm. § 477. 
2 2 Johns. Ch. (N. Y.) 537. 
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InsTRUCTIONS; REASONABLE Doust—Tuat THE REASONABLE Dovust 
must ARISE OUT OF THE WHOLE Evipence.—In Buker v. Com.! the 
Court of Appeals of Kentucky approve an instruction in a murder trial 
which tells the jury that the reasonable doubt which will require them 
to acquit must grow out of the whole evidence. Without citing any 
cases, Bennett, J., says: ‘‘ It is sufficient to say that the instruction in 
the particular mentioned is in harmony with the uniform decisions on 
that subject, including this court.’’ It is very common for appellate 
courts to approve instructions which tell the jury that the reasonable 
doubt which requires them to acquit must arise out of the evidence,” or 
sometimes from the evidence or want of evidence. And an instruction 
has been approved which told the jury that they were not to go outside of 
the evidence to search for or hunt up doubts, in order to acquit the de- 
fendant, not arising from the evidence or want of evidence. 


HomictpE —SHooTinc A THIEF AFTER HE HAS ABAN- 
DONED THE PROPERTY AND FLED. — There is something coarse, brutal and 
almost savage in the decision of the Texas Court of Appeals, that after 
a thief has abandoned stolen property and fled he can be justifiably 
shot down, provided at the time of the shooting he is within gun-shot 
of the place where he committed the theft.5 Yet such seems to be the 
unavoidable interpretation of the provision of the Penal Code of Texas, 
to the effect that to justify a homicide in the prevention of a felony it 
must take place before the offense is actually committed, except that 
“in case of burglary and theft by night the homicide is justifiable at 
any time while the offender is in the building or at the place where the 
offense is committed, or is within the reach of gun-shot from such place 
or building.’’ The court in giving this interpretation to the statute 
say: ‘* This statute of ours, in so far as this and other enumerated 
exceptions are concerned, is an invasion upon a rule of the common 
law, and is, so far as we know, sui generis.’’ Yes. 


117 S.W. Rep. 625. 4 Earll v. People, supra: citing Ken- 

2 Cicely v. State, 13 Smedes&M. nedy v. People, 40 Ill. 488; Sec. 2 

(Miss.) 202, 210; Bowler v. State, 41 Thomp. Tr., § 2487. 

Miss. 571, 578; United States v. 5 Whetten v. State (Tex.), 16 S. W. 

Foulke, 6 McLean (U. S.), 349. Rep. 296; see also Laws v. State, 26 
3 State v. Porter, 34 Iowa, 131, 135: Tex. App. 643; s. c. 10S. W. Rep. 220. 

Earll v. People, 73 Ill. 330, 333. 
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Lunatic LiaBLe ror nis Wire’s Funerat Expenses. — A _ person 
judicially declared a lunatic is, nevertheless, liable for his wife’s funeral 
expenses.! 


MasTER AND SERVANT: WHEN Servant Assumes Risk oF Emptoy- 
: mENT.— The Supreme Court of Indiana have held in Brazil Block Coal 
Co. v. Hoodlet,? that a blacksmith whose duties required him to shoe 
horses, sharpen miners’ tools, and perform ‘‘ other work, as required 
by said defendant,’’ had descended a mining shaft not protected by a 
fence, as required by Rev. St. Ind. 1881, § 5468, in compliance with a 
special order, to repair a pump, and after ascending, while on his way 
; to the tool-house by the usual way past the mouth of the shaft, fell 
‘ into it, and was injured. It was held that he had not assumed the risk 
g connected with such shaft, since work therein was not in the regular 

course of his employment. Nor was the act of walking past the mouth 
of the unguarded shaft regarded as being per se negligence. 


\ Necuicence: Liasmity or Owners ror INJURIES FROM 
Sxow axp Icz on SipewaLx. — At this season of the year it is comfort- 
ing to property owners in cities to know that whether or no the city has 
power to compel them to keep the sidewalk in front of their property 
clean of snow,* they cannot be compelled to pay damages over to the 
BA) city in case a pedestrian, who is injured in consequence of their failure 

: to perform this duty, recovers and enforces a judgment against the city 
for the injury which he has received. 


New Trac: Newspaper Pustications INFLUENCING THE JURY. — 
3 In Meyer v. Cadwallader,® a case in the Circuit Court of the United 
i States, the action was by certain importers to recover back an alleged. 
excess of duties paid by them under protest. During the trial state- 


1 Re Stewart, N. J. Ct. of Chancery, Bloomington, 88 Ill. 554; Chicago v. 
June, 1891. ; O’Brien, 111 Ill. 532. 
227 N. E. Rep. 741. 4 St. Louis v. Connecticut Mutual 
3 The Supreme Court of Illinois Life Ins. Co. (Mo.), 178. W. Rep. 
seems to be alone in holding that they 637. 
have no such power: Gridley v. 5 22 Pitts. L. J. (x. 8.) 191. 
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ments highly prejudicial to their case and calculated to bias the minds 
of the jury against them and prevent a fair trial, appeared from time 
to time in newspapers of large circulation and influence published at the 
place of trial, some of these statements purporting to be made by U. 
§. Treasury agents and that factnotdenied. The verdict being against 
the plaintiffs, the court granted a new trial. As the jury separated at 
the close of each session of the court, it will be presumed that they saw 
and read these publications. The plaintiff's counsel upon the appear- 
ance of the first of these publications having made application to the 
judge at chambers to withdraw a juror and continue the case which was 
resisted by the government and refused, were not bound to renew such 
application upon the subsequent appearance of newspaper articles still 
more objectionable, and therefore a waiver was not to be imputed to 
the plaintiffs. 


Posiic Poticy: No Ricut to Recover Rent For Premises Let To 
se Usep As A Bawpy Hovss.— In Dougherty v. Seymour! the Supreme 
Court of Colorado, following well-known precedents, hold that no rent 
can be recovered under a written lease, where it is shown by extrinsic 
evidence that the premises were let to be used as a bawdy-house, and 


were used for thst purpose. Such contracts, being contra bonas mores, 
cannot be enforced.? 


In STREET: ABUTTING OwNER NO Ricut To CoMPENSATION 
FOR SUNKEN Rartroaps 1n City Streets.— The time is past for the ren- 
dering of such decisions asthe Supreme Court of Maryland has recently 
rendered in O’ Brien v. Belt R. Co.,3 where the court held that where 
a railroad company is authorized by a valid city ordinance to run its 
track in a sunken way in the center of the street, an adjoining land 
owner, not being owner of the fee of the street, is not entitled to com- 
pensation, unless it cuts off access to his premises. Bryan, J., dis- 
sented, but did not write a dissenting opinion. If he had written an 
opinion with his characteristic research and ability, he could not 
have made more plain the grounds of his dissent, which are 
obvious to any just mind. Although the abutting land-owner 


1 26 Pac. Rep. 822. Lightfoot v. Tennant, 1 Bos. & P. 556; 
2 The court cite: Ralston v. Boady, Thomas v. City of Richmond, 12 Wail. 

20° Ga. 449; Bish. Cont. § 506; 2 Chit. (U.S.) 349; Forsythe v. State, 6 Ohio 

Cont. p. 981; Story Confl. Laws, § 20. 

258; Dyett v. Pendleton, 8 Cow. 737; % 22 Atl. Rep. 141. 
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has no fee in the street, he has an easement in it, and this ease. 
ment extends to the whole of it, and includes the right to travel 
directly or diagonally across in any direction, as well as up and down 
it. This right is property: it gives value to his land, and the depriva- 
tion of it diminishes the value of his land, and, so far as it does 
diminish that value, he ought to have compensation. Commerce ought 
to have all reasonable facilities, but commerce ought to pay for its 
facilities, just as other people in general have to pay for what they get, 
Such decisions as this are worthy of the era of railroad building forty 
years ago, when the courts surrendered everything to the railroad 
companies. The people can well spare the judges who render such 
decisions. They ought to be allowed to drop out of office as fast as 
their official terms expire, and become railroad attorneys. - - - - 
Much more consonant with justiee is a decision of the Court of 
Chancery of New Jersey, published in the same volume, where it is 
held that where the owners of land dedicate a street adjacent thereto, 
and *‘covenant and agree that said street shall forever hereafter be 
kept open for the use of ’’ such grantors, their heirs and assigns, their 
grantees have an appurtenant right of way in such street which cannot 
be impaired by legislation allowing a railroad company to occupy it, 
except on the condition of making compensation.! 


Rattway MortGaGes: Privities AS BETWEEN MortGace DEBTS AND 
Rentats or Leasep Lines.— In Central Trust Co. v. St. Louis etc. R. 
Co.” it is held that where an insolvent railroad company upon its own 
petition procures the appointment of receivers, to take possession of 
its road and leased lines, and in the same suit trustees of a mortgage 
upon the property ask and are denied an appointment of receivers or 
an extension of the receivership under their cross-bill, but obtain a 
decree of foreclosure and a sale of the property thereon, the rentals of 
the leased lines while in the possession of the receivers do not become 


a charge upon the corpus of the property to be paid in preference to . 
the mortgage debt. 


Res Juptcata: Errect of OvERRULING DeEcIsIONS WHICH ARE RULES 
or Prorerty.—In Farrior v. New England Mortgage Security Co. ,3 the 
Supreme Court of Alabama, in a learned opinion written by Mr. Justice 


1 Methodist Church v. Pennsylvania 246 Fed. Rep. 26. 
R. Co. (N.J.), 22 Atl Rep. 183. 39 South Rep. 532. 
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Coleman, hold that where at the time a married woman mortgaged 
certain property she had the power so to do under the decisions of the 
Supreme Court, the rights of the mortgagee are not affected by the 
subsequent overruling of such decisions. 


Taxation OF Corporations: ConstituTionan Law — State Taxa- 
gion oF Gross WHEN Va.ip.— In the State of Maine v. Grand 
Trunk Railway Company of Canada,! the Supreme Court of the United 
States, by a bare majority, five judges against four, hold that the 
statute of Maine requiring every corporation operating a railroad 
within the State to pay ‘‘ an annual excise tax for the privilege of exer- 
cising its franchises,’’ the amount of the tax to be determined accord- 
ing to a sliding scale, proportioned to the average gross earnings 
per mile within the State for the year preceding the levy of the tax, is 
valid. In the opinion of the majority this method of determining the 
amount of the tax is merely a way of ascertaining the value of the 
privilege, and does not render the tax a tax upon the receipts them- 
selves, and hence, in its application to railroads which enter the 
State from another State or from Canada, the act does not operate as a 
regulation of interstate or foreign commerce. The opinion is written 


by Mr. Justice Field. Justices Bradley, Harlan, Lamar and Brown 
dissent. 


Trape Mark: Trape Union: — No Protection To THE TRapE Mark 
or A Travers Unton.— In a recent case in Pennsylvania? the trustees of 
an unincorporated society called ‘‘ The Cigar Makers’ Union, No. 126, 
of Lancaster County, Pennsylvania,’’ a lodge or subordinate union of a 
larger society called ‘*The Cigar Makers’ International Union of 


America,” brought a bill in equity to restrain an infringement of the 
following ‘‘ Union Label:’’ 


Issued by Authority of the Cigar-Makers’ International Union of 
America. 
UnNION-MabDE Cigars. 
This Certifies that Cigars contained in this box have been made by 
First-class Workman, a member of the Cigar-Makers’ International; Loca. 
Union of America, an organization opposed to inferior rat shop,| Stamp. 
Cooly, Prison or Filthy Tenement-House Workmanship. 
{skaL] Therefore we recommend these Cigars to all smokers 
throughout the world. All infringements upon this Label] 
will be punished according tolaw. A. STRassER, President. 
C.M. I. U. 


112 Sup. Ct. Rep. 121. 2 McVey v. Brendal, 22 Pitts. L. J. 
8.) 193. 
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The Supreme Court of Pennsylvania hold that they were not entitled 
to the relief prayed for, chiefly on the ground that they were not en- 
gaged in trade, and that the relief prayed for did not secure the protec- 
tion of any right in the nature of property. 


TrIALs: NECEssiITy OF TAKING AND SAVING Exceprions.— The recent 
decision of the Supreme Court of Colorado in Denver etc., R. Co. v. 
Ryan; modifies the necessity of taking and saving exceptions to the 
rulings made in the course of a trial, in order to save them for review; 
and holds that, notwithstanding the provisions of a statute dispensing 
with the necessity of taking exceptions to the giving, refusing or modi- 
fying of instructions, it is necessary, in order to have an appellate re- 
view, for the record to show that some objection was made ; that the trial 
court had its attention called to the propriety of its rulings in some 
way, and had an opportunity to correct its own errors, before passing 


the cause forward to a reviewing court. Elliott, J., in giving the 
opinion of the court, said: — 


‘From the record it appears that no exception, objection, or suggestion of 
error of any kind was made at the trial in respect to the instructions given, 


We need not, therefore, consider the assignments of error based thereon. We 
are aware that the Code (Section 387) dispenses with the necessity of taking 
exceptions to the giving, refusing, or modifyinginstructions. The mere formal 
reservation of an exception by the defeated party was doubtless considered un- 
important, and liable to be omitted through inadvertence, and so was dispensed 
with. But the statute does not do away with the reason or necessity for mak- 
ing objections in some appropriate way to instructions, in such time and man- 
ner as to give the trial court an opportunity to correct the same if found 
erroneous. Any judge, in the hurry of a nisi prius trial, is liable to err, unless 
aided by the vigilance of counsel. From time immemorial it has been a well- 
recognized and most salutary rule of the common law that, if counsel neglect 
to object or to point out errors occurring at the trial in such time and manner as 
will give opportunity for their correction, they will not, in general, be heard to 
complain of such errors ina court of review. This rule is so reasonable and_ 
so essential to the administration of justice that we cannot believe it could have 
been the intent of the legislature to overthrow it altogether. Any other rule 
would enable a party to sit silently by, knowing that some error had been com- 
mitted against his interest of which perhaps no other person was aware at the 
time, and thus take the chances of a verdict in his favor, while having the sure 
means of setting aside the verdict if it happened to be against him. The law 
in this jurisdiction never has permitted, and it is to be hoped that it never will 
permit, such experiments with judicial proceedings. There will always be 


1 28 Pac. Rep. 79, 81. 
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enough important questions to review in the appellate courts if parties are re- 
quired to be vigilant to prevent error in the trial courts.!_ Where instructions 
are prayed, and either refused or modified, the foregoing observations are not 
go clearly applicable.” 


Triats: INspecTION OF THE Bopy oF THE PLAINTIFF IN ACTIONS FOR 
Damaces.—In Union Pacific R. Co. v. Botsford,* the Supreme Court 
of the United States hold that the courts of the United States have no 
power, in actions at law for personal injuries, to order an inspection 
of the body of the injured person before the trial. The opinion of the 
court is written by Mr. Justice Gray, and the question is gone over 
with the thoroughness of research which characterizes all the work of 
that eminent judge. The two junior judges of the court, Brewer and 
Brown, both of them judges of large experience, dissent,— Mr. Justice 
Brewer writing the dissenting opinion. The question has acquired 
great interest in recent times from the well-known practice of persons 
who have been injured in railway accidents—and especially of 
females —to give evidence (always believed by juries) of latent and 
occult injuries, such as injuries to the womb, the spinal cord and the 
like. That justice has often been defrauded in this way is notorious, 
and the practicing of such frauds has become a regular trade with some 
lawyers and their touters. As the jury is always against a railroad 
company, especially where the client is a woman, it should seem that 
any means of laying bare the real facts — of developing the real truth, 
ought to be favored by the courts of justice. 

Mr. Justice Gray proceeds first toshow that no such power was ever ex- 
ercised by the courts of the common law; and secondly that no such 
power has been conferred upon the courts of the United States by statute. 
Itis a part of his argument that the procedure in the courts of the partic- 
ular State within which the court of the United States is held does not, 
in this regard, govern the procedure in the Federal court under the act 
of Congress. On this second branch of his argument, he says :— 


* But this is not a question which is governed by the law or practice of 
the State in which the trial is had. It depends upon the power of the National 
courts under the constitution and laws of the United States. The constitution, 
in the seventh amendment, declares that in all suits at common law, where the 
value in controversy shall exceed $20, trial by jury shall be preserved. Con- 


1 Citing 2 Thomp. Trials, § 2394; Wray v. Carpenter, 16 Colo. 3 8 C 
Union Min. Co. v. Rocky Mt. Nat. 27 Rep. Pac. 248. 

Bank, 2 Colo. 248; McFeters v. Pierson, 211 Sup. Ct Rep. 1000; s.c. U.S. 
15 Colo. 207; s. c. 24 Pac. Rep. 1076; 
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gress has enacted that ‘the mode of proof in the trial of actions at common 
law shallbe by oral testimony and examination of witnesses in open court, except 
as hereinafter provided,’ and has then made special provision for taking deposi. 
tions.! The only power of discovery or inspection conferred by Congress is to 
‘require the parties to produce the books or writings in their possession or 
power, which contain evidence pertinent to the issue, in cases and under cir. 
cumstances where they might be compelled to produce the same by the ordinary 
rules of proceeding in chancery,’ and to nonsuit or default a party failing 
to comply with such an order.2 And the provisions of section 914, by 
which the practice, pleadings and forms and modes of proceeding in the 
courts of each State are to be followed in actions at law in the courts of the 
United States held within the same State, neither restricts nor enlarges the 
power of these courts to order the examination of parties out of court. In Ex 
parte Fisk, just cited, the question was whether a statute of New York, per- 
mitting a party to an action at law to be examined by his adversary as a 
witness in advance of the trial, was applicable after an action begun in a court 
of the State had been removed into the Circuit Court of the United States, It 
was argued that the object of Section 861 of the Revised Statutes of the United 
States was to provide a mode of proof on the trial, and not to affect this pro- 
ceeding in the nature of discovery, conducted in accordance with the practice 
prevailing in New York.* But this court, speaking by Mr. Justice Miller, held 
that this wasa matter of evidence, and governed by that section, saying: ¢ Its 
purpose is clear to provide a mode of proof in trials at law, to the exclusion of 
all other modes of proof.’ ‘Itis not according to common usage to calla 
party in advance of the trial at law, and subject him to all the skill of opposing 
counsel, to extract something which he might use or not, as it suits his pur- 
pose.’ ‘Every action at law in a court of the United States must be governed 
by the rule or by the exceptions which the statute provides. There is no place 
for exceptions made by State statutes. The court is not at liberty to adopt 
them or to require a party to conform to them. It has no power to subjecta 
party to such an examination as this.» So we say here. The order moved for 
subjecting the plaintiff's person to examination bya surgeon, without her con- 
sent and in advance of the trial, was not according to the common law, to 
common usage or to the statutes of the United States. The Circuit Court to 
adopt the words of Mr. Justice Miller, ‘has no power to subject a party to such 
an examination as this.’ ” 


The dissenting opinion of Mr. Justice Brewer (concurred in by Mr. 
Justice Brown) proceeds on the higher ground that the trial of an action 
is not, as in ancient times, a sort of forensic combat, where either party — 
is privileged to conceal the truth and to deceive and trick his adversary ; 
but that it is a solemn proceeding, instituted by the sovereign, at great 


1 Rev. Stat., §§ 861, 863 et seq. Chateaugay Ore & Iron Co., 128 Id, 
2 Rev. Stat., § 724. B44, 554. 
8 Nudd v. Burrows, 91 U. S. 426, 4113 U.S. 717. 

442; Railroad Co. v. Horst, 93 Jd. 291, 5113 U. S. 724. 

800; Ex parte Fisk, 113 Id. 713; 
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public expense and inconvenience, for the redress of real grievances, 
the ascertaining of real truth, and the doing of real justice; that who- 
ever comes into a court of justice invoking its aid, becomes entitled to 
that aid only upon the condition of doing justice by making a full and 
fair disclosure of the truth on his part; and that if an examination of 
his body by experts becomes apparently necessary to the ascertainment 
of the truth, under decent and proper conditions and restrictions, he 
must submit to that, as the condition of receiving justice, and if he 
declines to do so, it is right that he should be repelled and his suit dis- 
missed. He is not to be fined, imprisoned, or otherwise punished for 
contempt; but the spirit of the maxim of equity that he who seeks 
equity must do equity, is to be imported into trials at law, and is to 
prevail in this new situation. We have not assumed to give the lan- 
guage of Mr. Justice Brewer, or any of it. We hope to find space to 
publish his excellent opinion hereafter. 

We conclude by adding that this question is not going to be put at 
rest by this one decision, notwithstanding the great weight which attaches 
to the opinions of Mr. Justice Gray, and notwithstanding the fact that 
it has since been followed by two State courts of last resort.’ It is 
shown in a recent work,? and it is perhaps better shown in this opinion 
of Mr. Justice Gray, that the numerical weight of opinion in the State 
courts is against the view which he takes of the question when reason- 
ing upon the powers of a judge at common law. In many of the States all 
forms and kinds of civil actions — those forms and modes which obtained 
in actions at law, in suits in equity, in admiralty and in ecclesiastical 
courts —have been blended into one. This is notably the case in 
Indiana, in which State the action on which we are commenting was 
tried. In these so-called Code States, a civil trial by jury, but for the 
fact of the jury being the triers of the facts, is scarcely more a trial at 
law than it is a trial in equity or ina court of divorce. All the resources 
of any of the precedent means of trial are clearly available for the 
purposes of justice, and will be laid hold of and used by judges who 
are really desirous of justice and right. 

It is not, for other reasons, a sound argument to say that such a mode 
of obtaining evidence was not used at commonlaw. Whatis the common 
law? Especially what is the common law of procedure? It is asystem 
of judicial precedents, which has been broadening and changing, from 


1 McQuigan v. Delaware &c. R. Co., 21 Thomp. Trials, § 859. 
N. Y. Ct. of App.; and a case in the 
Supreme Court of Indiana not now 
recalled. 
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age to age according to the spirit of the times and the more advanced 


seem | 
conceptions of justice. As it has been made by the judges, it can be ‘Acco 
changed by the judges. It is the glory of that law that it contains with- ne 
in itself the means of improvement — the seeds of its own regeneration, appea 
Such being the character of that law, it is irrelevant to tell us what that order 
law was at the time of the settlement at Jamestown or of the landing of does 
the Pilgrim Fathers. We are not governed by the graveyards of by Gr 
remote and barbarous ages, but we are governed by a system of right _ 
reason proceeding in consonance with the plain requirements of justice; , 
and it is contrary to that right reason and to the plain conceptions of tectic 
justice, that a person should be allowed to come into a court of his whic! 
sovereign, and there demand damages for personal wounds which he shall 
claims the privilege of concealing from the inspection of witnesses. “i 
matt 
fact 
vers: 
Triats: Rerusat To SeQuESTER THE Witness No GRouND For Re- does 
veRsAL. — In State v. Morgan,! the Court of Appeals of West Virginia The 
held that while an order to separate witnesses during a trial should of 8 
always be granted, unless there be very strong reason against it, which - 
can rarely exist, it is not so far matter of right as to call for the reversal ther 
of a judgment where it has been refused unless it affirmatively appear civi 
that the party suffered injury from its refusal. Yet in giving the asn 
opinion of the court. so holding, Brandon, J., said: — 
«The second ground on which we are asked to reverse the sentence is that did 
the court refuses to separate the witness on the prisoner’s motion.? Bishop mel 
lays down the law on the subject thus: ‘ Justice will sometimes be promoted not 
and seldom hindered, by causing witnesses to be examined apart from one tio 
another. Therefore, almost as of course, yet not as of strict right or neces- cou 
sarily, the court, on motion of either party, will direct the retirement of pal 
witnesses to a separate room, to return and testify, one by one, as called. (se 
‘The making or refusing of the order, and the form of it when made, are alike be 
within the discretion of the presiding judge, not generally subject to revision No 
by a higher tribunal.’ Whart. Crim. Pl.° states the law thus: ‘ It is within the to 
power of the court to order that the witnesses should be excluded from the - 
court-room, At the same time, the action of the court trying the case will not 
be revised in this respect in error, unless it appear that manifest injustice has 
been done.’ In 1 Thomp. Trials,‘ it is said that in civil and criminal trials it is 
a rule of practice for the judge, on motion of either party, to direct that the C 
witnesses shall be examined out of the hearing of each other, and such an di 


order is rarely withheld, but that by the weight of authority the party does not 


1 13 South East. Rep. 385. 3 § 569. 
2 1 Bish. Crim. Proc. §§ 1188, 1189. 4 §§ 275, 276. 
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seem entitled to it as a matter of right. In section 276, Thompson says: 
‘according to a much prevailing view, whether the court will thus sequester 
witnesses, or, as it is sometimes called, ‘ put them under the rule,’ is a matter 
of some judicial discretion, which discretion will not be revised on error or 
appeal, in the absence of an appearance of abuse.’ 1 Green]. Ev.! states that the 
order of separation ‘is rarely withheld; Wut, by the weight of authority, the party 
does not seem entitled to it as a matter of right.’ Old English authorities cited 
by Greenleaf hold that the matter is one of discretion, not of strict right. From 
these great text-writers, and an examination of many of the authorities which 
they cite, I conclude that the separation of witnesses ought, on the motion of 
either party, to be granted in the interest of the discovery of truth, and the de- 
tection and exposure of falsehood, unless strong reason be shown against it, - 
which rarely occurs; but that it is not strictly matter of right, so that its refusal 
shall be ground for reversal, in the absence of the appearance of prejudice to 
the party. If the order were a matter of right, and not of discretion, then, 
from its refusal, the law would infer prejudice to the party; but, it not being a 
matter of right, it must in some way affirmatively appear that the party was in 
fact injured. It does rot so appear in this case. Why this order, almost uni- 
versally accorded, especially in grave criminal trials, was in this case refused, 
does not appear; but it does not appear that it worked harm to the prisoner. 
The cases are numerous holding that a witness remaining in court in violation 
of an order of separation may nevertheless be examined, his conduct bearing 
only on his credit, and subjecting him to proceedings for contempt.? The case 
of Gregg, just cited, is urged upon us as ground for reversal. The syllabus 
there states that ‘it is the duty of the courts to separate witnesses, either in 
civil or criminal cases, if asked by either party.’ The constitution did not then, 
as now, require that the syllabus should be prepared by the court. The language 
isthat of Judge Maxwell in delivering the opinion, and is not at all objection- 
able, as a general statement of the duty of the trial court; but Judge Maxwell 
did not mean to say that the non-observance of that duty would reverse a judge 
ment; and, if he did, the expression is obiter dictum, because the question did 
not arise in the case; for in that case the court did make an order of separa- 
tion, but, a witness having remained in the room, the question was whether he 
could be examined. Baron Alderson once said that it was the right of either 
party to require such separation; but, as the author of Thompson on Trials 
(section 277) says, ‘ this was very different from holding that a judgment would 
be reversed because the trial court had refused to grant such an application.’ 
Not a single case or text-writer has been cited as squarely holding that a refusal 
to separate the witnesses is ground for reversal.’’ 


Wiis: Rure Case.—In Re Griffin’s Estate the Supreme 
Court of Pennsylvania hold that under a devise to R. for life, ‘* at her 
decease the same to go to her children and their descendants,’ her 


1 § 432, citations; Gregg’s Case, 3 W. Va. 705. 
2? Hopper v. Com., 6 Gratt. 684; 3 22 Atl. Rep. 91. 
Hey’s Case, 32 Gratt. (Va.) 946, and 
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children take under the will as purchasers, and not as her heirs. The 
court adopt the following portions of the opinion of the court below, 
given by Over, J.:— 


It is contended by petitioner’s counsel that the words ‘ children and their 
descendants,’ as used in the devise to Mrs. Rankin, are synonymous with ‘ heirs 
of the body,’ and that under the rule in Sheliey’s case the devise to her was 
in fee-tail, which under the act of 27th April, 1855, was enlarged into a fee- 
simple. In Keim’s Appeal! it is said that ‘ primarily and generally the word 
* children ”’ in a will is a word of purchase; and while it may be used to signify 
“heir, or heirs of the body,”’ it will not be so construed unless the tes!ator hag 
employed other words indicative of an intention to use it as a word of limita. 
tion.’ It is claimed that the words ‘and their descendants’ following the 
word ‘children’ in the devise to Mrs. Rankin indicates an intention to use the 
latter as a word of limitation. The cases cited to support this position would 
be in point if the devise had been to Mrs. Rankin for life, and upon her death 
to her descendants. The devise, however, is to her for life, and at her decease 
to her children, and their (not her) descendants. The limitation being to the 
descendants of the remainder-men shows that it was the intention of the testa- 
trix that Mrs. Rankin’s children should become the root of a new succession, 
and take underthe will as purchasers, and not as herheirs. The rule in 
Shelley’s case does not therefore apply, ? and as Mrs. Rankin is only entitled to 
the income of the fund for life, her petition must be dismissed.” 


1125 Pa, St. 487; s. c. 17 Atl. Rep. 2 Guthrie’s Appeal, 37 Pa, St. 13, 
463. 
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THE NEW YORK LAW SCHOOL AND THE HARVARD LAW REVIEW. 


120 Broapway, New York CIry, 


New York Law ScHoo., } 
December 3, 1891. 


To the Editors of the American Law Review: 


In the Harvard Law Review for October appeared an article which contained 
several misstatements in regard to this law school and its method of instruction. 
I wrote a letter to the editors correcting these errors and requested that this 
letter be published in the Review, so that it might reach the same readers who 
saw the original article. This, however, they have, in disregard of common 
fairness, refused to do. I must therefore make correction of these errors in 
some other way, and, for this purpose, I inclose to you a copy of my letter, 
asking that you will catefully read it, in order to gain a true idea of our methods 
and facilities. 

I should say that I had further correspondence with these editors, but with 
no satisfactory results. But I have informed them, that if they think any 


injustice is done them by the circulation of my first letter, I am ready to publish. 


the whole correspondence. 
Yours truly, 
GEORGE CHASE. 


The letter above referred to is as follows: — 


To the Editor of the Harvard Law Review: 


Sir: My attention has been called to an article in the last number of your 
Law Review in which you compare the Columbia College Law School, under its 
hew administration, with the New York Law School, and express your prefer- 
ence for the methods of the former. As your article contains several important 
errors of statement, which have apparently colored your judgment and will 
convey entirely wrong impressions to your readers in regard to the New York 
Law School, I ask the privilege of using your columns to make needed correc- 
tions and that you will give this letter the same prominence that was given to 
your original article. 

1. Your article says that the law library in the Equitable Building which our 
students have the privilege of using, comprises about 13,000 volumes and is “a 
library a little more than half the size of the Columbia law library.”” The truth 
is that the Equitable library is more complete than the Columbia law library, 
The Equitable library has complete sets of all the English, Scotch, Irish, 
Canadian and American reports, the volumes of English statutes, the general 
statutes and codes of all our States, a full series of the Session Laws of all the 
States since the year 1839, English and American general Digests as well as 
Digests of the various States, a large and well selected collection of text-books, 
a large collection of leading cases upon various topics, other general works of 
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reference, all the leading current law periodicals, etc. The Columbia law 
library has not yet obtained complete sets of the American reports, and its 
collection of Session Laws is very meager. Its collection of general statutes 
of the different States is also notably deficient. The Columbia library may 
easily be swollen to double the size of the Equitable library, by including in it 
works of general literature, political science, etc., but as I understand your 
article, the comparison was limited to the ‘* Columbia law library.”’ 

2. The ** Dwight method” of legal instruction, which the New York Law 
School has adopted, ‘‘is little more,” says your article, ‘than the discarded 
Harvard method as pursued by Professors Parsons, Washburn and others.” 
“A prophet is not without honor, save in his own country;”’ and if we are 
obliged to admit that we have honored these distinguished men by adopting 
their treatises as our text-books for instruction, it seems inevitable that we, 
too, should be “ without honor in their own country.”? But, ‘‘ the very head 
and front of our offending hath this extent, no more.” Iam informed by 
lawyers now practicing in this city, who- studied at Harvard under Professor 
Parsons and his associate professors, that their method was almost wholly 
@ lecture system. The ‘Dwight method,” on the contrary, is a recitation 
system, accompanied by abundant oral exposition by the instructors and by the 
reading of illustrative cases by the student. The recitation system is pursued 
at our American colleges and universities, with scarcely an exception, in 
teaching the various branches of learning that enter into a college curriculum, 
and it is difficult to comprehend why it should be less suited to legal instruction 
than to these various subjects. The danger of this method is, of course, that 
the mind of the student may simply, like a sponge, absorb the contents of a 
book and then have them squeezed out again, without deriving much benefit + 
from the process. But the ‘Dwight method” effectually guards against this 
danger, for its aim is not simply that a student sball remember, but that he 
shall understand and assimilate. He studies the text-book carefully that he may 
learn and comprehend what he can by his own efforts, and also be enabled to 
understand the oral exposition in the class room, and gain from it the 
largest measure of benefit. He is called upon to recite, not that he may repeat, 
parrot-like, the words of the book, but that he may show and develop his 
capacity to state in his own language the knowledge he has acquired. He is 
encouraged to ask questions, in order that his own individual needs may 
be met. And the professor’s constant endeavor is, by teaching the law as a 
system of principles, by unfolding the reasons upon which these principles 
depend, by simplifying abstruse statements of doctrine, by illustrations drawn 
from the reports and from practical life, to give vitality and interest to the 
whole course of instruction, and to adapt it to the student’s comprehension. 
This we believe to be far superior to any mere lecture system. 

3. The article says further that text-books are ‘‘used entirely, with occa- 
sional references to cases by way of illustration.”” Such references are not 
* occasional”? merely, but are given constantly, day by day, and students 
whose advancement in legal knowledge is sufficient to enable them to read the 
cases to advantage, are encouraged todoso. The instruction is kept abreast of 
the latest developments of the law, and the most recent cases of value, as well 
as those earlier ones which are treasured as great landmarks in legal history, 
are constantly brought to the student’s attention. The great difficulty is, 
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however, that in the case of a law school containing hundreds of students, no 
law library can be large enough to enable all the members of a class to read the 
same cases on the same day. ‘To avoid this difficulty, I have for some time been 
engaged, with my associates, in preparing a collection of leading cases upon 
the various leading topics of chief importance. These volumes will be 
placed in the hands of our students, to be read in connection with the text- 
books. This will show how high a value we place upon the reading of cases 
for the purpose of illustration. We agree with Lord Mansfield, however, that 
‘the law does not consist of particular cases but of general principles which 
are illustrated and explained by those cases.” 

4, You stated in the article referred to that our students are “ distinctly 
encouraged ”’ to enter lawyers’ offices. Our actual practice is this: we strongly 
urge upon members of the Junior Class not te enter law offices, but to devote 
their whole time to the law school work; for the members of the Senior Class, 
however, who have done faithful work in their prior legal study, we think the 
experience and training received in a good office is a benefit — rather than an 
injury. By a “‘ good office ”? I mean one which does not fritter away a student’s 
time by employment on unimportant details, but which gives him access toa 
good library, contact with honorable lawyers, an opportunity to learn the 
practical conduct of legal business, familiarity with the preparation of briefs, 
pleadings, etc. We try to advise every man, in this respect, for his own best 
good. And yet we do not forbid any student, Senior or Junior, from entering 
an Office, if he so chooses. The tendency of the times is to extend the elective 
system of studies, even to undergraduates in colleges, and so treat them as 
competent to choose for themselves. In like manner, we regard our students, 
many of whom are college graduates, as entirely competent to judge for them- 
selves, in regard to this question of entering offices. 

5. Lastly, your article says of this law school that * the theory, history and 
science of the law are disregarded, as being rather food for the jurist than for 
the practical lawyer.’”? This charge is so sweeping that I believe it will carry 
its own refutation with it to every reflecting mind. As truly might you have 
said that we teach no law at all. And, furthermore, if it be your conception 
that to be a jurist one cannot also be a practical lawyer I cannot share in this 
opinion, Certainly the greatest jurists this country has known have been 
practical lawyers as well. If Ican only be of some real service in training 
practical lawyers such as they have been, I shall be well content. 

It is natural that your sympathies should be with the Columbia school, under 
its new administration, rather than with us. But still I venture to believe that 
it has not been your purpose to do us knowingly an injustice. I have been not 
a little surprised, I must confess, that some advocates of the ‘‘ Harvard 
method ’? have pursued the course they have, in order to extend its range and 
promote its progress. What would have been the Harvard opinion, I wonder, 
if a former Columbia professor, who pursued the Dwight method, had been 
called to Harvard to teach by the Harvard method, and, when fairly seated in 
his new chair, had reverted to his old system? Suppose further he had been 
praised by a Columbia professor for his success in doing the work of Columbia 
at Harvard, how would this have affected opinion at Cambridge? Possibly this 
mode of extending Columbia methods might not have won unqualified praise. 
But I have met leading advocates of the Harvard method, — some of whom are 
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teachers by it, — and I feel assured that 
and fairness, honest seekers 


GEORGE CHasr, 
Dean of the New York Law School, 
New York, Nov. 11, 1891, 


a its true exponents are lovers of truth 
» and when facts are known will give 
em their true weight. And such I believe will be your judgment upon the 
facts which I have in this letter set forth before you and your readers, 
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ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK (organized 1870).— Twenty-first 
Annual Report and Charter, Constitution, By-Laws, Names of Officers, Committees, 
Members, etc., etc. Printed under by-law XIII. 1891. Bar Association Building, No.7 

West Twenty-ninth Street, New York. 


The membership of this association is eleven hundred and twenty-three. Its 
library contains a total of over thirty-seven thousand volumes. No one who 
has rot had the privilege of visiting the delightful club-house and library of 
this association can adequately understand what this association is to the 
lawyers of New York City. This association, instead of meeting once a year for 
discussions and the reading of papers, meets every day for social intercourse 
or for work in the library. It looks after legislation in the State and some- 
times in Congress; as, for instance, last year it advocated the passage of the 
Torrey Bankruptcy bill. Its action 1n relation to grievances makes the asso- 
ciation a terror to the pettifogger, whether at the bar or on the bench. 

The present report contains memorials of Alexander Hamilton, Franklin A. 
Paddock, John Alfred Davenport, Charles M. DaCosta, Walter Howe and 
Hooper C. Van Vorst. 


PROCEEDINGS OF THE NEW YORK STATE BAR ASSOCIATION. — Fourteenth Annual Meet- 
ing, held at the City of Albany, January 20 and 21, 1891. With Reports for the year 1890. 
Albany, N. Y.: Weed, Parsons & Company, Printers. 1891. pp. 269. 


The report of this association is always an interesting one, and the volume 
for 1891 is especially attractive in its contents and in the printing. Matthew 
Hale, its president, in his annualaddress, advocated a change in the constitution 
of the association so that the business meetings should be composed of dele- 
gates from different parts of the State in proportion to the number of members 
residing therein. He would not do away with the annual meeting of the 
association but would have separate and distinct business meetings; for it is 
found to be impossible to transact the business that needs consideration at 
those meetings. The address is, however, mostly devoted to the organization 
of the courts of the State, with which there seems to be much dissatisfaction. 
He also touches upon the extraordinary state of things in reference to applica- 
tions for writs of habeas corpus to courts of the United States, and the judges 
thereof. 

The orator of the occasion was Hon. John S. Wise, whose subject was New 
Litigation on Highways Resulting from the Use of Electricity. 

His address was both learned and interesting throughout. We had marked 
some passages for quotation, but find that to give any adequate idea of the 
address our quotations would be too long for our space. There is much technical 
learning in regard to electricity in this address; and any one who is interested 
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in legal questions arising from the use of electricity in the streets cannot fail to 
find this address full of interest. 

The report of the learned and accomplished secretary of this association, L, 
B. Proctor, Esq., gives an interesting account of the general work of the 
association during the year. The secretary’s report is a feature of the pub- 
lished proceedings of the New York State Bar Association, which we do not 
find in the proceedings of any other bar association, We commend it as an 
example, or as a model even, for general adoption. 

J. Newton Fiero, Esq., presented a paper on the subject: ‘ Can the present 
System of Reporting the Decisions of the Courts of this State be Substantially 
Improved, and if so, by What Methods? Mr. Fiero was subsequently made 
chairman of a committee appointed to examine this question and to perfect a 
plan to be reported to the next meeting. 

The report of the Committee on Legal Biography presents biographical 
sketches of Charles M. DaCosta, Esq., Hon. Cyrus Whitney, Rufus H. King, 
Esq., Walter Howe, Esq., Hon. Lamont W. Rhodes, Hon. John Thompson, 
Judge Amasa J. Parker, David A. Scott, Esq. and John A. Davenport, Esq. 

The members of the association number nearly seven hundred and there is a 
long list of honorary members in addition. 


SToryY’s EQUITY PLEADINGS.— Commentaries on Equity Pleadings, and the Incidents 
Thereof, according to the Practice of the Courts of Equity of England and America. 
By Josrrn Srory, LL.D., one of the Justices of the Supreme Court of the United 
States, and Dane Professor of Law in Harvard University. Tenth edition, revised, cor- 


rected and enlarged. By John M. Gould, Ph. D., Boston: Little, Brown, and Company, 
1892, 


Judge Story dated his preface to the original work January Ist, 1838. Now 
comes the tenth edition. Ten editions in fifty-four years. Some lawyer who 
is good at figures will try to make out the average duration of each edition. 
Let him do it, but we will turn to more important considerations. The famous 
author in sending out this volume confessed that the task of writing it had been 
“one of severe and exhausting effort, scarcely relieved by any consoling cir- 
cumstances, except the consciousness of the performance of duty. I+ has been 
difficult to keep up a continued attention to the dry details of technical learning 
in the midst of my other various judicial and professional engagements.” Un- 
doubtedly the author found much more enjoymentin writing his previous work 
on Equity Jurisprudence, In that he had to do with principles, while in this he 
had to do with the forms and rules by which those principles are applied in pro- 
ceedings in court. ‘ For the purpose of order, and just method, and reason- 
able certainty, and simplicity, in the proceedings of the courts of justice, it 
seems indispensable, that there should be some prescribed forms, in which the 
allegations and statements of the grievances complained of, and the matters of 
defence, should be set forth, and the times when, and the modes by which, they 
are to be insisted on, should be established.” The author, though finding the 
work such a task, set forth these rules so well and so clearly that the courts 
and lawyers of the whole country have followed them for half a century. 
Great changes have in the meantime been made in procedure. In about half the 
States Codes of Practice have been adopted, under which law and equity are 
administered under one form of procedure. That form is in substance the form 
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of proceeding in Equity. Thus it happens that, although there are only a few 
States in which there are now separate courts of equity, and although in nearly 
half the States eqnity jurisdiction, as a distinctive thing, no longer exists, yet 
equity practice and pleadings are not the less important than formerly, but 
rather more important; for equity dominates in the code procedure of those 
States; and in the Federal courts everywhere equity pleading and practice are 
now a more important part of the business of those courts than ever before. 

Mr. Gould’s work in this edition is entitled to the highest praise. His pre- 
vious editorial work, and especially his well-known work on The Law of Waters, 
have led the profession to look for thorough and accurate work from his hands, 
and for such work only. He edited the ninth edition and then restored the text 
to the condition in which it was in the fourth edition, edited by Charles Sumner 
three years after Judge Story’s death, with his latest anuotations. The contri- 
butions of the subsequent editors were placed inthe notes. In the present edi- 
tion as in the last, Mr. Gould’s notes are indicated by letters, and are placed in 
double columns at the foot of the pages. In his Preface Mr. Gould says: ‘‘In 
the present edition the aim has been, considering the increase of decisions in 
recent years, especially in the Federal courts, to adapt this standard treatise 
to all the needs of modern practice, as well in the States which have a Code 
procedure as in those having a distinct system of equity. To the twenty-six 
hundred cases cited in the last edition about nineteen hundred have now been 
added.” 

The very fact that the editor has cited such alarge number of new cases shows 
the importance of his work upon this edition; but the very great importance of 
this work can only be seen upon a careful examination of his notes. We have 
in particular noticed many notes in which he has discussed at length new sub- 
jects as well as old in the chapters upon Parties, Cross-bills, Demurrers to Relief, 
and Answers. Mr. Gould’s work in preparing his Notes to the Statutes of the 
United States must have aided him much in collecting and arranging the 
recent cases from thegFederal courts. 


OHIO STATE BAR ASSOCIATION.— Reports Vol. XII. Proceedings of the Annual Meeting of 
the Association, held at Put-in Bay, on the 15th, 16th and 17th of July, 1891. Constitution, 


By-laws, List of Officers, Members, etc. Cleveland, O.: The Cleveland Printing 
& Publishing Co. 1891. 


This report makes a substantial volume of two hundred pages. The asso- 
clation has aboutfour hundred members. The last meeting seems to have been 
an interesting one, and the discussions upon the reports of the committees 
were able and ended in the adoption of several measures of a practical impor- 
tance, such as recommending the codifying of the laws relative to all corpora- 
tions except municipal; and the passage of an act for the relief of the Supreme 
Court of the State. In the matter of registering and proving titles to real estate, 
the committee on Legal Reform recommended some new system in the line of 
that known as the “ Australian System,’ but from lack of sufficient information 
about it made no definite recommendation. The association referred the sub- 
ject back to the committee, with instructions to prepare and furnish to the 
association, at its next meeting, a statement of the different systems for the 
preservation of records relating to real estate. 


VOL. XXVI. 11 
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At the suggestion of the committee on legal education a special committee 
was appointed to consider the expediency of a law requiring three years’ pre- 
liminary legal study by applicants for admission to the bar, and an examination 
upon general as well as legal studies as a condition to such admission. 

It was voted that the association withdraw and sever its connection with the 
National Bar Association. Delegates were chosen to the American Bar Asso- 
ciation as usual. Inasmuch as the Ohio State Bar Association has heretofore 
been one of the chief pillars of the National Bar Association, the withdrawal of 
its support must be a staggering blow to this feeble rival of the American Bar 
Association. 

The annual address of the president of the association, Hon. Henderson 
Elliott, is one of much interest. He spoke of the measures for the relief of the 
Supreme Court of the State and then of several topics of law reform. Under 
the title of The Jury, he concludes, his observations as follows: ‘In England 
where trial by jury, as we now have it, originated, some wholesome limitations 
have been placed upon that right. By the new rules, in actions for slander, 
libel, false imprisonment, malicious prosecution, seduction and breach of promise 
of marriage, either party may demand a jury as of right. Actions in the chan- 
cery side are to be tried by the court, unless otherwise ordered; while the 
court may order the trial before a judge alone of cases involving an examina- 
tion of accounts or scientific inquiries, and similar matters; while in all other 
actions, if either party desire a jury, an order must be obtained. Where no 
application is made for a jury, the prescribed mode of trial is to be by the court. 
Experience has shown these new rules to be satisfactory to the bar and those 
having business inthe courts. As I understand it, similar rules prevail in the 
courts of Germany; and of American States, Pennsylvania steps to the front 
with substantially the same practice, aud in that State the rule seems to com- 
mend itself to the profession and to litigrants.”’ 

He also spoke of the ‘‘ Unanimity of the Jury’ “*The Insolvent Laws” 
“* Codification,”’ “* Real Estate Titles” and of “ Recent Legislation.” 

F. C. Daugherty, Esq., read a paper on ‘‘ A Remedy for the Law’s Delays,” 
meaning the delays of the Supreme Court of Ohio. This court consists of five 
judges, just as it did upon its organization nearly ninety years ago. The popu- 
lation of the State was then about 75,000, with a bar of fifty members, and now 
the population is more than 3,500,000, with a bar of over three thousand mem- 
bers. Five judges cannot determine the law for 3,500,000 people in all their 
multifarious affairs. The remedy suggested is analogous to that adopted by 
Congress for the relief of the Supreme Court of the United States, namely, the 
creation of an intermediate Court of Appeals. 


Geo. W. Houk, Esq., read a paper on“ Divorce Reform.” His principal idea is — 


the incorporation of a criminal feature into the law of divorce. 

‘1st. I would not diminish the number of the causes of divorce. I would 
purify the marriage relation by allowing its annulment, in all cases, by divorce 
where its continuance would, from carefully specified causes, with reasonable 
certainty, frustrate the true objects and purposes of marriage. 

‘2d. I would make all the prescribed grounds for divorce, which imply guilt, 
or criminality, such as adultery and all fraud, all gross neglect of duty, all 
personal abuse and cruelty, all failure to provide the necessary food, shelter 
and clothing for wife and children, crimes punishable by adequate fine and im- 
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prisonment, with the provision that in case of imprisonment at hard labor of a 
husband for any of these causes, the net proceeds of his labor should be set off 
and paid over to his wife and family — for a certain time. 

«3d. I would make every proceeding in divorce a quasi-criminal proceeding; 
with a jury, of course, to determine upon a regular trial the question of guilt 
orinnocence. The petition should be in the nature of an information, and if it 
should be found necessary under the constitution, the action of a grand jury 
should be had.”’ 

C. C. Cook, Esq., read a paper on Pardons and Criminals.”»> He condemned 
in strong terms the abuse of the pardoning power which in Ohio is vested ina 
pardon board. He gives numerous instances of such abuse. He says: ‘‘ The 
pardon board —a sort of modern Hydra — should be exterminated without 
ceremony or delay. The beneficial results would be better respect for and 
obedience of the laws and adecrease of erime. Many thousands of the people’s 
money now expended uselessly in convicting wrong-doers, would promptly 
secure pardon or parole, would be saved or else the expenditures would be 
justified by the proper punishment of the guilty ones. I speak of the board as 
an institution wholly unwarranted and unjustifiable. Far better would it be to 
vest in trial courts or their successors the power to recommend to the governor 
clemency to criminals. Define, by statute, the grounds upon which such appli- 
cations can alone be heard. For pardon, the innocence of the applicant to be 
clearly proven by newly discovered evidence; for commutation of sentence, 
unduly severe punishment, long imprisonment, old age, infirmity, the reasona- 
ble assurance of reformation, and that the convict will not become a charge 
upon the community. Take from the domination of petty partisan politics the 
power to parole convicts, and place it also in the hands of our Common Pleas 
Court. How much more wisely and impartially would that best of methods of 
clemency to convicts be exercised. Make the grounds upon which con- 
victed criminals shall alone be released just and humane, but as unalterable as 
the laws of the Medes and Persians. Let the application be in the nature of a 
strictly guarded, judicial rehearing, in accordance with the laws and usages of 
courts of justice. Afford the indigent prisoner the counsel and opportunity to 
present any reasonable claim for clemency. Let the proceedings be by formal 
petition in open court, and only testimony under oath be admissible. Let the 
pardon, dangerous to both society and the convict, become a relic of political 
favoritism. The transition of the ordinary criminal from imprisonment to ab- 
Solute, unrestrained freedom is too radical for the public welfare, and detri- 
mental to the convict himself. Let there be instead a wise, liberal exercise of 
the parole law, especially among the young men, involuntary and oftentimes 
accidental criminals, who in a moment of passion or while upon a drunken 
Spree, may assault to kill, cut, oreven murder. Let the first-termers, novices 
in crime, be afforded a fair opportunity for reformation by release upon proba- 
tion.” 

There are memorials of Hon. Rufus King, Hon. John C. Lee, Hon. James E. 
Wright, Hon. James Lloyd DeWitt, Henry C. Noble, Esq., and Albert W. 
Train, Esq. When these memorials were presented to the association, several 
members spoke of these deceased members in feeling words of eulogy. 
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JOHN MCPHERSON BERRIEN. — Address delivered before the Georgia Bar Association at 
its Eighth Annual Meeting held atColumbus, Georgia, May 20 and 21, 1891. By CHARLES 
C. JONES, Jr., LL.D. Chairman of the Committee on Memorials. pp. 15, with Portrait, 


To the present generation Berrien, the lawyer, judge and advocate, is hardly 
more that a tradition. He was a great lawyer and one of the most prominent 
men of his day, and it is well that Mr. Jones should recall him to our memory, 
He was born near Princeton, N. J., August 23, 1781. His paternal grandfather, 
at whose residence he first saw light, was one of the justices of the Supreme 
Court of the infant State. His father was an officer in the continental army. 
At the close of the war he moved to Savannah, Ga. The son was sent to school 
in New York and New Jersey, and received his degree of Bachelor of Arts at 
Nassau Hall at the age of fifteen. He studied law and was admitted to the bar 
in Georgia when he was eighteen. Ten years later he received the appointment 
of Solictor-General of the Eastern Circuit; and before he was thirty he was 
elected judge of that circuit. This position he filled with distinguished ability 
for tenyears. At the termination of his judicial labors he was chosen to the leg- 
islature, where his influence was so commanding that he was in 1824 elected to 
the Senate of the United States. In 1829 he resigned his seat in the Senate and 
accepted the position of Attorney-General of the United States under Presi- 
dent Jackson. In 1831 he resigned this position and resumed the practice of his 
profession in Georgia. For nearly ten years he held no public office, but in 1841 
was again elected {to the Senate of the United States, and retained his seat 
till 1852, when he resigned in the seventy -first year of his age. 

We have space to quote only one passage from Mr. Jones’ eloquent address. 
He says: ‘‘ Prominent among his distinguishing characteristics were a uniform 
love of order and decorum; a tireless attention to every detail requisite for the 
preparation and conduct of the causes committed to his charge; a thorough 
mastery of the legal principles involved; a clear conce ption of the moral, social 
and politieal environment of the controversy, a readiness to meet any phase or 
difficulty developed during the progress_of the trial; a chirography of unusual 
beauty; a courtesy to judge, advocate, and juror which elevated the hearing 
above the common level; a calm logic which carried conviction, and an accom- 
plished oratory which charmed while it persuaded; a power of sarcasm which, 
when provoked, was exercised with withering effect; a demeanor which dig- 
nified the court room and was a standing rebuke to everything having a 
tendency to belittle time and place. Possessing a person of marvelous sym- 
metry, his every movement was graceful, and he never forgot the proprieties even 
under the greatest stress of circumstances. Choice in thought and expression, 
he refrained from offending his mother tongue by the use of even questionable 
language. Slang he utterly repudiated. He carried about him at all times and 
in all places an air of refinement, of self-possession, and of reserved power 
which, while it attracted, exacted the utmost respect. Never permitting him- 
self to become excited, he preserved his intellectual and emotional balance. 
Thrusts from his polished blade—‘the ice-brook’s temper’—were never 
delivered at a venture. Held in equipoise, his keen weapon was ready for parry 
or point as occasion demanded. In the heat of argument his eye and coun- 
tenance were radiant with an intellectual luminosity which riveted the gaze and 
electrified the soul of the beholder. Then his attitude, his voice, his action, his 
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eye-glasses, his pocket handkerchief, nay, his very snuff-box, were instinct 
with eloquence. The arts of the demagogue were by him never employed to 
wrest a verdict from pliant jurors. By false coloring of the law he scorned to 
influence the mind of the doubtful judge. His conception of the dignity of his 
calling, his respect for truth and fair-dealing, and his regard for his fellow- 
man, suffered at his hands no such tokens of demoralization. He was in very 
deed a brilliant type of the thorough gentleman, the accomplished advocate, the 
wise counselor, and the profound lawyer. 

‘“ Believing with Judge Sharswood that, the sacred ministry excepted, there 
was no profession in which a high-toned morality was so imperatively 
demanded as in that of the law, he so governed his walk and conversation as to 
convey a just conception of exalted, virtuous manhood. Fidelity to the court, 
fidelity to client, fidelity to the claims of truth and honor, fidelity in all the 
relations of life, he sedulously cultivated and uniformly exhibited.” 


IMPLIED WARRANTY IN THE LAW OF SALES, and more particularly with reference to 
Warranty of Title.—Thesis by GEORGE E. MORGAN, Class 92, Law Department, Univer- 
sity of Michigan. 


This pamphlet of thirty-seven pages is a unique production. It isa Thesis 
which the author handedin as an exercise in the course of his studies in the law 
school. It has intrinsically much merit; but it is particularly interesting from 
the facts connected with its appearance in print. The author is from Peabody, 
Kansas, and is now a seniorin the Law Department. He is a practical printer, 
and while studying at the school has daily set up type in a newspaper office, 
thereby earning the money to pay the expenses of his course of law study. 
This pamphlet was printed by the author, from type set up by him in the office 
of a newspaper of which he was editor previous to going to the University of 
Michigan. He also bound the pamphlet. In fact everything about the pam- 
phlet except the paper was made by the author; and everything about it is well . 
done. We have learned the facts above stated from one of the professors of 
the school, to whom we are indebted for a copy of the pamphlet. A young man 
who is able to support himself through his course at the law school, and at the 
same time to acquire the legal knowledge and faculty for historical investi- 
gation shown in this production, is certain to be heard from in the future. 


DARLINGTON ON PERSONAL PROPERTY.— A Treatise on the Law of Personal Property, by 
JOSEPH J. DARLINGTON, LL. D., of Georgetown University, College of Law. Founded 
on theTreatise of JOSHUA WILLIAMS, Esq., Philadelphia: T.&J. W. Johnson & Co. 1891, 


Mr. Williams’ well-known treatise has been much improved for American 
students in Mr. Darlington’s new edition. The plan of arrangement, and the 
titles of the chapters remain unchanged. The greater part of Mr. Williams’ 
work is adopted word for word. The parts omitted are those which summarize 
English statutory provisions, and the decisions under them. Mr. Darlington 
has added more than he has taken away from the original work; more in 
quantity and very much more in quality; for his additions are devoted to state- 
ments of principles relating to such parts of the subjects treated of as seemed 
to demand a further presentation. The additions are judicious and harmonize 
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well with the original work. The citations of American cases are numerous 
throughout the book. In fact the American cases much exceed the English in 
number, there being about nineteen hundred of the former, and about thirteen 
hundred of the latter. In regard tothe present work Mr. Darlington in his pref- 
ace says: ‘‘ The title of the present volume isacompromise. The writer, of 
course, could not consent to claim as his own, part of the work of another, 
while neither the publishers nor the writer have been willing to offer to the 
profession, under the sanction of Mr. Williams’ name, a book the greater part 
of which lacks the advantage of his eminent abilities. The present title has, 
therefore, been agreed upcn, to be accompanied by this explanation. Every 
paragraph of the following pages, with inconsiderable exceptions, the references 
in which are exclusively to English authorities, is the unchanged text of Mr. 
Williams. All paragraphs containing both English and American citations, or 
the latter only, are wholly new. The chapter upon Ships is the work of Martin 
F. Morris, LL.D., Professor of Admiralty in the law school of the George- 
town University; while that upon Patents, Trade-Marks and Copyright, has 
been prepared by Robert G. Dyrenforth, LL.D., late Acting Commissioner of 
Patents.’? It may be doubted whether, in this way, Mr. Darlington has taken 
proper pains to distinguish the text of Mr. Williams from his own. 

In its present form the work is an excellent one for the use of students. It 
is not a work that a practicing lawyer would think of turning to for aid in the 
thorough examination of any subject. He might look at it to refresh his 
memory of general principles; but the qualities of conciseness and comprehen- 
siveness and accuracy, which mark the work, render it a valuable one to the 
student; and we predict an extended use of it in the law schools. 


ALABAMA STATE BAR ASSOCIATION.— Proceedings of the Fourteenth Annual Meeting held 
in the Custom House at Mobile, Ala., July 8th and 9th, 1891. Montgomery, Ala.: The 
Brown Printing Co. 1891. 


Hannis Taylor, Esq., president of the association, delivered the annual ad- 
dress. In this he laments that the English cabinet system was not embodied in 
the constitution of the United States. Under that system aclose and practical 
connection exists between the cabinet council, representing the executive power 
and the legislature, by means of which the executive power can, as occasion 
requires, initiate legislation and have its measures made the subject of special 
deliberation in preference to ordinary matters. ‘* During the reigns of the 
first two Georges the foundations of the modern cabinet system were firmly 
held, but in the presence of the imperious will of George III, its growth was 


checked; for a time it passed into eclipse. In the midst of that eclipse the Fed- 


eral convention of 1787 met. As Mr. Bryce has lately observed: ‘ In 1787, 
when the constitutional convention met at Philadelphia, the cabinet system of 
government was in England still immature. It was so immature that its true 
nature had not been perceived.’ The fathers had therefore no opportunity to 
view the workings of the English Constitution in its later form; they had no 
chance to apply to the Federal legislature that modern attachment which im- 
parts to it its greatest practical efficiency. The attempt upon the part of 
Congress to struggle on under the old system is becoming more and more 
hopeless as the volume of its business increases. A few years ago the House 
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of Representatives stooped to the pitiful expedient of what was called ‘a 
steering committee,’ in the vain hope of extricating itself from the bog created 
by the inefficiency of its obsolete machinery. During the last Congress, as we 
all remember, a last frantic attempt was made to put the house in a position to 
do business by arming the Speaker with despotic authority. At no time per- 
haps in the history of the House were its proceedings characterized by less real 
deliberation.” 

A paper was read by W. R. Nelson, Esq., on “ Business Methods for Law- 
yers,” which contained much good advice. A report of the committee on 
Jurisprudence and Law Reform, by Alex. T. London, its chairman, called atention 
to several defects in legislative and judicial proceedings. A report of the Com- 
mittee on Legal Education and Admission to the Bar was submitted by D. P. 
Bestor, Esq., chairman. The report of the committee on Legislation was made 
by A. C. Hargrove, Esq., chairman. He makes this practical suggestion: “ It 
is very important that some better means should be provided for getting the 
general assembly to properly consider the recommendations of this association, 
by making it the duty of some officer or committee to use vigorous efforts to im- 
press on the legislature the importance of the changes in the laws such as the as- 
sociation may recommend. To properly do this, members of the General Assembly 
should be informed, previous to the meetings of that body, of the changes of the 
laws that will be urged, and the reasons therefor. This can only be done by 
the printing of memorials, bills and joint resolutions and disseminating 
them among the members of the general assembly. To do this will require 
money. Your committee therefore recommend that hereafter, instead of hav- 
ing our annual banquet, the association spend the money which has hitherto been 
used in providing banquets, in doing that which is of vastly greater moment — in 
trying to secure such legislation as will promise to bless our people and build 
up the State. This action will tend to correct an error, which doubtless prevails 
in some quarters, that the meetings of this association are purely selfish, and 
intended only for the entertainment of the bar of the State by meeting and hav- 
ing only a frolic."” 

About two hundred and forty lawyers are enrolled as members of the asso- 
ciation. 


THE CORPORATION PROBLEM.— The Public Phases of Corporations, their Uses, Abuses, 
Benefits, Dangers, Wealth, and Power, witha discussion of the social, industrial, 
economic and political questions to which they have given rise. By WILLIAM W. Cook 
of the New York Bar, author of “ A Treatise on Stock and Stockholders and General 
Corporation Law.” G. P. Putnam's Sons. New York: 27 West Twenty-third street. 
London: 27 King William street, Strand. The Knickerbocker Press. 1891. pp. 262. 


This is a very interesting volume by a legal author who has written a useful 
work upon general corporation law. It relates to the public relations and gen- 
eral business methods of corporations. ‘‘The many questions, social, polit- 
ical, industrial, and economic, that have arisen in connection with corporations, 
constitute together what is known as the Corporation Problem. This prob- 
lem embraces the uses, abuses, benefits, dangers, wealth and power of cor- 
Pporations, and no attempt has been made heretofore to consider these matters, 
collectively and by themselves. The task has proved somewhat difficult, and 
in order to shed as much light as possible on the subject, frequent quotations 


